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PAST PRESIDENTS 

t- deceased 

SIR J AMES AITKINS, K .C. , Winnipeg (five terms) t . . . . . . . . . . . . .  1918-1923 
MARINE R G. TEED , K.C., Saint J ohn t . . . . . . . . . . . . . . . . . . . . . .  1923-1924 
IS AAC PITBL ADO , K .C. , Winnipeg (f ive terms) t . . . . . . . . . . . . . . . 1925- 1930 
J OHN D. FALCONB RIDGE, K .C., Toronto (four ter ms) t . . . . . . . .  1930-1934 
DO UGL AS J .  THO M ,  K .C., R egina (two terms) t . . . . . . . . . . . . . . . 1935-1937 
I. A. H UM PH R IES, K .C., Toronto t . . . . . . . . . . . . . . . . . . . . . . . . . .  1937-1938 
R. M UR RA Y  FISHE R ,  K .C., Winnipeg (three terms) t . . . . . . . . . . .  1938-1941 
F.H. B ARLO W, K .C., Toronto (two terms) t . . . . . . . . . . . . . . . . . . . 1941-1943 
PETER J. HUGHES, K.C., F redericton t . . . . . . . . . . . . . . . . . . . . . 1943-1944 
W.P. FILL M O R E, K .C. , Winnipeg ( two terms) t . . . . . . . . . . . . . . . .  1944-1946 
W.P. J .  O' M E ARA, K .C., O t tawa ( two terms) t . . . . . . . . . . . . . . . . . . 1946-1948 
J .  PITCA I RN HOGG, K .C., V ictoria t . . . . . . . . . . . . . . . . . . .. . . . .  1948-1949 
HON. ANTOINE R I VARD, K .C., Quebec t . . . . . . . . . . . . . . . . . . . 1949-1950 
H O R ACE A. PO RTE R , K .C., Saint J ohn t . . . . . . . . . . . . . . . . . . . .  1950-1951 
C. R .  M AGONE, Q.C. , Toronto t . . . . . . . . . . . . . . . . . . . . . . . . . . . . 195 1-1952 
G.S. R UTHE R FO R D ,  Q.C., Winnipeg t . . . . . . . . . . . . . . . . . . . . . .  1952-1953 
LACH AN M ACT AV ISH ,  Q.C., Toronto ( two terms) t . . . . . . . . . . .. 1953-1955 
HJ . WILSON, Q. C . , Edmonton ( two terms) t . . . . . . . . . . . . . . . . . . 1955-1957 
H O R ACE E .  REA D , O.B.E., Q.C., LL . D., Halifax t . . . . . . . . . . . . . 1 957-1958 
E.C. LESLIE, Q.C., R egina t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1958-1959 
G. R .  FO URN IE R ,  Q.C. , Quebec t . . . . . . . . . . . . . . . . . . . . . . . . . . . 1959- 1960 
J . A. Y . M ACDONAL D , Q.C., H al ifax t . . . . . . . . . .  � . .. . . . . . . . . . 1960-1961 
J .F.H. TEED, Q.C. , Saint John t . . . . . . , . . . . . . . . . . . . .. . . . . . . .  196 1-1962 
E. A. D RI EDGE R ,  Q.C., Ottawa t . . . . . . . . . . . . . . . . . . . . . . . . . . . 1962- 1963 
O. M . M . K A Y ,  C.B.E. , Q.C., Winnipeg t . . . . . . . . . . . . . . . . . . . . . . . 1963-1964 
W.F. BOWK E R , Q.C., LL .D., Edmonton . . . . . . . . . . . . . . .. . . .. . .  1964-1965 
H.P. C ARTE R,  Q.C., St. John's t . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1965-1966 
GILBE RT D. K ENNE DY, Q.C., S.J.D., Victoria . . . . . . . . . . . . · . ·  . . 1966-1967 
M . M . H O YT , Q.C. , B.C.L., Fredericton .. . . . . . . . . . . . . .. . . . . . . . 1 967-1968 
R .S. MEL DRU M ,  Q.C., R egina t . . . . . . . . . . . . . . . . . . . . .. ... . 1968- 1969 
E MILE COL AS ,  K . M ., C. R . , LL.D . ,  Montreal . . . . . . . . . .. . . . ... . 1969- 1970 
P.R. B R ISSEN DEN, Q.C ., Vancouver t . . . . . . . . . . . . . . . . . . . . . . . 1970-197 1 
A. R. D ICK , Q.C., Toronto . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1971-1972 
R . H .  TALLIN , Winnipeg . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1972- 1973 
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PAST PRESIDENTS 

D.S. THORSON, Q.C., Ottawa t . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1973-1974 
ROB ERT NORMAND, Q.C., Quebec . . . . . . . . . . . . . . . . . . . . . . . . 1974-1975 
GLEN ACORN, Q.C., Edmonton . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1975-1976 
WENDALL MACKAY, Charlottetown . . . . . . . . . . . . . . . . . . . . . . . .  1976-1977 
H. ALLAN LEAL, Q.C. LL.D., Toronto . . . . . . . . . . . . . . . . . . . . . . .  1977-1978 
ROB ERT G. SMETHURST, Q.C., Winnipeg . . . . . . . . . . . . . . . . . . .  1978-1979 
GORDON F. COLES, Q.C., Halifax . . . . .. .. . .. . . . . . . . . . . . . . .  1979-1980 
PADR AIG O'DONOGHUE, Q.C., Whitehorse . . . . . . . . . . . . . . . . . 1980-1981 
G EORG E B. MACAULAY, Q.C., Victoria . . . . . . . . . . . . . . . . . . . . 1981-1982 
ARTHUR N. STONE, Q.C., Toronto . . . . . . . . . . . . . . . . . . . . . . . . .  1982-1983 
SERGE KUJA WA, Q.C., Regina . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1983-1984 
GERARD BERTRAND, c.r., Ottawa . . . . . . . . . . . . . . . . . . . . . . . . .  1984-1985 
GRAHAM D. WALKER, Q.C., Halifax . . . . . . . . . . . . . . . . . . . . . . . 1985-1987 
M .  R EMI BOUCHARD, Sainte-Fay . . . . . . . . . . . . . . . . . . . . . . . . . 1987-1988 
G EORGIN A R. JACKSON, Q.C., Regina .. . . . . . . . . . . . . . . . . . . .  1988-1990 
BASIL D. STAPLETON, Q.C., Fredericton . . . . . . . . . . . . . . . . . . . .  1990-1991 
DAN IEL C. PREFONTAINE, c.r., Ottawa . . . . . . . . . . . . . . . . . . . . .  1991-1992 
HO WARD F. MORTON, Q.C., Toronto . . . . . . . . . . . . . . . . . . . . . .  1992-1993 
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DELEGATES 

1993 Annual Meeting 
The following persons attended one or 

more sections of the Seventy-fifth Meeting of 
the Conference 

Legend 

(D.S.) Attended the Legislative Drafting Section. 
(U.L.S.) Attended the Uniform Law Section. 
(C.L.S.) Attended the Criminal Law Section. 

Alberta: 

MICHAEL ALLEN, Q.C., Assistant Deputy Minister (Criminal Justice), Department 
of the Attorney General, Bowker Building, 2nd Floor, 9833-109th Street, 
Edmonton, Alberta T5K 2E8 [TEL: (403) 427-5046} [FAX: (403) 422-9636} 
(C.L.S.) 

PAUL BOURQUE, Director, Appeals and Criminal Law Policy, Department of the 
Attorney General, Bowker Building, 3rd Floor, 9833-109th Street, Edmonton, 
Alberta TSK 2E8 [TEL: (403) 427·5042] [FAX: (403) 422-9747] (C.L.S.) 

CLARK W. DALTON, Director, Legal Research and Analysis, Department of the 
Attorney General, Bowker Building, 4th Floor, 9833-109th Street, Edmonton, 
Alberta T5K 2E8 [TEL: (403) 498-3305] [FAX: (403) 425-0307] (U.L.S.) 

ALAN D. HUNTER, Q.C., Code Hunter, Barristers and Solici tors, 1900, 736-6th 
Avenue, S.W., Calgary, Alberta T2P 3Wl [TEL: (403) 298-1000] [FAX: (403) 263-
9193 (U.L.S.) 

PETER.J.M. LOWN, Director, Alberta Law Reform Institute, 402,Law Centre, The 
University of Alberta, 89th Avenue and 1 1 1  th Street, Edmonton, Alberta T6G 
2H5 [TEL: (403) 492-5291]  [FAX: (403) 492-1790] (U.L.S.) 

5 



NEIL MCCRANK, Q.C., Deputy Minister of Justice and Deputy Attorney General, 
Department of the Attorney General, Bowker Building, 2nd Floor, 9833 - 109th 
Street, Edmonton, Alberta TSK 2E8 [TEL: (403) 427-5032] [FAX: (403) 422-
9639] (U.L.S.) 

PETER J. PAGANO, Q.C., Chief Legislative Counsel, Legislative Counsel Office, 
Department of Justice, Bowker Building, 2nd Floor, 9833 - 109 Street, Edmonton, 
Alberta TSK 2E8 [TEL: (403) 427-2217] [FAX: (403) 422-7366] (U.L.S.) 

ALEXANDER D. PRINGLE, Q.C., Pringle and Associates, 200, 10237 - 104 Street, 
Edmonton, Alberta TSJ 4Al [TEL: (403) 424-8866] [FAX: (403) 426-1470] 
(C.L.S.) 

British Columbia: 

ARTHUR CLOSE, Q.C., Chairman, Law Reform Commission, 203 - 865 Hornby 
Street, Vancouver, B.C. V6Z 2H4 [TEL: (604) 660-2366] [FAX: (604) 660-2374] 
(U.L.S.) 

JOHN HOGG, Senior Legislative Counsel, Ministry of the Attorney General, 5th 
Floor, 1070 Douglas Street, Victoria, B.C. V8V 1X4 [TEL: (604) 356-5592] [FAX: 
(604) 350-5758] (U.L.S.) 

PETER LEASK, Q.C., Law Society of B.C., 845 Cambie Street, Vancouver, B.C. 
V6B 4Z9 [TEL: (604) 669-6200] [FAX: (604) 662-75 1 1] (C.L.S.) 

DAVID WINKLER, Senior Crown Counsel, Criminal Justice Branch, Ministry of the 
Attorney General, 602-865 Hornby Street, Vancouver, B.C. V6Z 2G3 [TEL: (604) 
660-1 126] [FAX: (604) 660- 1 142] (C.L.S.) 

Canada: 

FRED BOBIASZ, Criminal Law Policy Section, Department of Justice Canada, 239 
Wellington Street - Room 706, Ottawa, Ontario KJA OH8 [TEL: (613) 957-4733] 
[FAX: (613) 941.4122] (C.L.S.) 

MICHAEL DAMBROT, Q.C., Senior General Counsel, Criminal Law Branch, 
Department of Justice Canada, 239 Wellington Street, Room 434, Ottawa, 
Ontario KJA OH8 [TEL: (613) 952-7553] [FAX: (613) 957-8412] (C.L.S.) 
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MICHELLE FUERST, Chairperson, National Criminal Justice Section, CBA, Gold 
and Fuerst, 210 - 20 Adelaide Street East, Toronto, Ontario M5C 2T6 [TEL: 
(416) 368-1726] [FAX: (416) 368-681 1] (C.L.S.) 

DAVID GATES, General Counsel, Edmonton Regional Office, Royal Trust Tower, 
Edmonton Centre, Edmonton, Alberta T5J 3Z2 [TEL: (403) 495-2970] [FAX: 
(403) 495-2964] (C.L.S.) 

HEATHER HOLMES, Counsel, Criminal Law Section (Alternate), Department of 
Justice Canada, 239 Wellington Street, Room 708, Ottawa, Ontario KlA OH8 
[TEL: (613) 957-4741] [FAX: (613) 941-4122] (C.L.S.) 

HEATHER KONRAD, Counsel - Tax Litigation, Department of Justice Canada, 
Edmonton Regional Office, Room 928, Royal Tr�st Tower, Edmonton Centre, 
Edmonton, Alberta T5J 3Z2 [TEL: (403) 495-4555] [FAX: (403) 495-6300] 
(U.L.S.) 

MICHAEL LEMA, Counsel - Property and Commercial Law, Department of Justice 
Canada, Edmonton Regional Office, Room 928, Royal Trust Tower, Edmonton 
Centre, Edmonton, Alberta T5J 3Z2 [TEL: (403) 495-5895] [FAX: (403) 495-
4915] (U.L.S.) 

ROBERT MACDONALD, Counsel, Criminal Prosecutions, Edmonton Regional 
Office, Royal Trust Tower, Edmonton Centre, Edmonton, Alberta TSJ 3Z2 [TEL: 
(403) 495-2970] [FAX: (403) 495-2964] (C.L.S.) 

RICHARD MOSLEY, Q.C., Chief Policy Counsel, Criminal and Social Policy, 
Department of Justice of Canada, 239 Wellington Street, Room 725, Ottawa, 
Ontario KIA OH8 [TEL: (613) 957-4725] [FAX: (613) 996-9916] (C.L.S.) 

LORRAINE NEILL, Counsel - Property and Commercial Law, Department of 
Justice Canada, Edmonton Regional Office Room 928, Royal Trust Tower, 
Edmonton Centre, Edmonton, Alberta TSJ 3Z2 (TEL: (403) 495-3484] (FAX: 
(403) 495-49 15] (U.L.S.) 

DON PIRAGOFF, General Counsel, Criminal Law Section, Department of Justice 
Canada, 239 Well ington Street, Room 722, Ottawa, Ontario KlA OH8 [TEL: 
(613) 957-4730] [FAX: (613) 996-9916] (C.L.S.) 
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DANIEL PREFONT AINE, Q.C., Chief Policy Counsel, Compliance and Aboriginal 
Justice, Department of Justice Canada, 130 Albert Street, Room 801, Ottawa, 
Ontario K1A OL6 [TEL: (613) 957-4701] [FAX: (613) 957A697] (C.L.S.) 

ROBERT PRIOR, Counsel, Criminal Prosecutions, Edmonton Regional Office, 
Royal Trust Tower, Edmonton Centre, Edmonton, Alberta TSJ 3Z2 [TEL: (403) 
495-2972] [FAX: (403) 495-2964] (C.L.S.) 

LES ROSE, Counsel, Criminal Prosecutions, Yellowknife Regional Office, 1 1th 
Floor, Precambrian Bldg, Box 8, Yellowknife, N.W.T. XlA 2N1 [TEL: (403) 920-
8464] [FAX: (403) 920-4022] (C.L.S.) 

YV AN ROY, General Counsel & Director, Criminal Law Section, Department of 
Justice Canada, 239 Wellington Street, Room 724, Ottawa, Ontario KIA OH8 
[TEL: (613) 957-4728] [FAX: (613) 996-9916] (C.L.S.) 

RICHARD SHADLEY, Q.C., Shadley, Melancon, 630 Rene Leveque Boulevard 
West, Suite 2440, Montreal, Quebec H3B 1S6 [TEL: (514) 866-4043] [FAX: (5 14) 
866-8719] (C.L.S.) 

WESTLEY SMART, Counsel, Criminal Prosecutions, Edmonton Regional Office, 
Royal Trust Tower, Edmonton Centre, Edmonton, Alberta TSJ 3Z2 [TEL: (403) 
495-3498] [FAX: (403) 495-2964] (C.L.S.) 

ANNE·MARIE TRAHAN, Q.C., Associate Deputy Minister, Civil law and 
Legislative Services, Department of Justice Canada, Justice Building, Room 250, 
239 Wellington Street, Ottawa, Ontario KIA OH8 [TEL: (613) 957-4660] [FAX: 
(613) 957·8538] (U.L.S.) 

GERALD TREMBLAY, Q.C., McCarthy Tetrault, 1 170 Peel Street - 5th Floor, 
Montreal, Quebec H3B 4S8 [TEL: (514) 397-4157] [FAX: (5 14) 875·6246] 
(U .L.S.) 

CHRISTIANE VERDON, Q.C., General Counsel, Constitutional and International 
Law Section, Department of Justice Canada, Justice Building, Room 625, 239 
Wellington Street, Ottawa, Ontario KlA OH8 [TEL: (613) 957-4950] [FAX: (613) 
941-1971] (U:L.S.) 



Manitoba: 

RONALD S. PEROZZO, Assistant Deputy Minister, Justice Division, 405 Broadway 
Avenue, 7th Floor, Winnipeg, Manitoba R3C 3L6 [TEL: (204) 945-2847] [FAX: 
(204) 948-2041] (U.L.S.) 

JEFFREY SCHNOOR, Q.C., Executive Director, Law Reform Commission, 405 
Broadway Avenue, 12th Floor, Winnipeg, Manitoba R3C 3L6 [TEL: (204) 945-
2900] [FAX: (204) 948-2184]· (U.L.S.) 

STUART WHITLEY, Q.C., Assistant Deputy Minister, Public Prosecutions, 
Manitoba Justice, 405 Broadway Avenue, 5th Floor, Winnipeg, Manitoba R3C 
3L6 [TEL: (204) 945-2873] [FAX: (204) 945-1260] (C.L.S.) 

New Brunswick: 

J. C. MARC RICHARD, Barry & O'Neil, Barristers & Solicitors, Station A, P.O. 
Box 6010, Saint John, N .B. E2L 4R6 [TEL: (506) 633-4226] [FAX: (506) 693-
4006] (U.L.S.) 

ROBERT A. MURRAY, Director, Public Prosecutions Branch, Centennial Building, 
Room 445, P.O. Box 6000, Fredericton, N.B. E3B 5Hl [TEL: (506) 453-2784] 
[FAX: (506) 453-5364] (C.L.S.) 

Newfoundland: 

CHRISTOPHER CURRAN, Solicitor, Civil Division, Department of Justice, 
Confederation Building, St. Johns, Newfoundland AlB 4J6 [TEL: (709) 729-0543] 
[FAX: (709) 729-2124] (U.L.S.) 

KATE MORRISON, Legal Counsel, Department of Justice, Confederation Building, 
St. Johns, Newfoundland AlB 4J6 [TEL: (709) 729-2882] [FAX: (709) 729-2129] 
(U.L.S.) 

Northwest Territories: 

DIANE BUCKLAND, Legislative Counsel, Department of Justice, Government of 
the N .W.T., Yellowknife, N .W.T. XlA 2L9 [TEL: (403) 873-7462] {FAX: (403) 
873-0234] (U .L.S. & C.L.S.) 
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Nova Scotia: 

GORDON C. JOHNSON, Legislative Counsel, Office of the Legislative Counsel, 
House of Assembly, P.O. 1116, Halifax, Nova Scotia B3J 2Xl [TEL: (902) 424-
8941] [FAX: (902) 424-0547] (U.L.S.) 

DR. MOIRA L. MCCONNELL, Executive Director, Law Reform Commission of 
Nova Scotia, 1526 Dresden Row, Halifax, Nova Scotia B3J 2K2 [TEL: (902) 423-
2633] [FAX: (902) 423-0222] (U.L.S.) 

GRAHAM D. WALKER, Q.C., Chief Legislative Counsel, Office of the Legislative 
Counsel, House of Assembly, P.O. Box 1116, Halifax, Nova Scotia B3J 2X1 [TEL: 
(902) 424-8941] [FAX: (902) 424-0547j (U.L.S.) 

Ontario: 

TOM FITZGERALD, Crown Attorney's Office, Court House, P. 0. Box 640, 
Whitby, Ontario LlN 9G7 [TEL: (416) 668-8873] [FAX: (416) 668-0487] (C.L.S.) 

EARL FRUCHTMAN, Justice Review Project, Suite 205, 1 10  Bloor Street West, 
Toronto, Ontario MSS 1P7 [TEL: (416) 325-4916] [FAX: (416) 326-6298] (C.L.S.) 

JOHN D. GREGORY, Policy Development Division, Ministry of the Attorney 
General, 720 Bay Street, 7th Floor, Toronto, Ontario MSG 2K1 [TEL: ( 416) 326-
2503] [FAX: (416) 326-2699] (U.L.S.) 

JOHN MCCAMUS, Chair, Ontario Law Reform Commission, 720 Bay Street, 11th 
Floor, Toronto, Ontario M5G 2Kl [TEL: (416) 326-4189] [FAX: (416) 326-4693] 
(U.L.S.) 

HOWARD F. MORTON, Q.C., Director, Special Investigations Unit, Ministry of the 
Attorney General, 320 Front Street, 10th Floor, {P.O. Box 3213), Toronto, Ontario 
M5V 3B6 [TEL: (416) 314-2915] [FAX: (416) 314-2925) (C.L.S.) 

BILL TRUDELL, Vice-President, Criminal Lawyers' Association, 480 University 
Avenue, Suite 700, Toronto, Ontario M5G 1V2 [TEL: (416) 598-2019] [FAX: 
(416) 351-8131] (C.L.S.) 
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prince Edward Island: 

RICHARD B. HUBLEY, Q.C., Director of Prosecutions, Province of Prince Edward 
Island, 42 Great George Street, Charlottetown, P. E.I. CIA 4J9 [TEL: (902) 368-
4595] [FAX: (902) 368-4382] (C.L.S.) 

M. RAYMOND MOORE, Legislative Counsel, P.O. Box 1628, Charlottetown, P.E.l. 
ClA 7N3 [TEL: (902) 368-4291] [FAX: (902) 368-4382] (U.L.S.) 

Quebec: 

ANDRE COSSETIE, Directeur, Directions des Etudes et Orientations, Ministere 
de la Justice, Gouvernernent du Quebec, 1200 Route de l'Eglise, Sainte-Fay, 
Quebec G1V 4Ml [TEL: (418) 643-8782] [FAX: (418) 643-9749] (U.L.S.) 

ALDE FRENETIE, Direction des Etudes et Orientations, Ministere de la Justice, 
Gouvernement du Quebec, 1200 Route de l'Eglise, Sainte-Fay, QuebecGIV 4Ml 
[TEL: (418) 643-8782] [FAX: (418) 643-9749] (U.L.S.) 

DANIEL GREGOIRE, Substitut du procureur general, Direction des affaires 
crirninelles, Direction generale des affaires criminelles et penales, Ministere de 
Ia Justice, 1200, route de l'Eglise, 5e etage, Sainte-Fay, Quebec G1V 4Ml [TEL: 
(418) 643-9059] [FAX: (4 18) 646-5412] (C.L.S.) 

PAUL MONTY, Substitut en chef du procureur general et directeur des Affaires 
criminelles, Direction generale des affajres criminelles et penales, Ministere de 
la Justice, 1200, route de l'Eglise, 5e etage, Sainte-Fay, Quebec G lV 4M1 [TEL: 
(418) 643-9059] [FAX: (418) 646-5412) (C.L.S.) 

)askatchewan: 

SUSAN C. AMRUD, Crown Solicitor, Legislative Services, Saskatchewan Justice, 8 -
1 874 Scarth Street, Regina, Saskatchewan S4P 3V7 [TEL: (306) 787-8990] [FAX: 

(306) 787-91 1 1] (U.L.S.) 

KENNETH P.R. HODGES, Chairman, Law Reform Commission of Saskatchewan, 
cfo College of Law, University of Saskatchewan, Saskatoon, Saskatchewan S7N 
OWO [TEL: (306) 966-4002] [FAX: (306) 966-5900] (U.L.S.) 
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DOUGLAS E. MOEN, Co-ordinator, Legislative Services, Saskatchewan Justice, 8 -
1874 Scarth Street, Regina, Saskatchewan S4P 3V7 [TEL: (306) 787-5360] [FAX: 

(306) 787-9111] (U.L.S.) 

RICHARD QUINNEY, Q.C., Executive Director, Public Prosecutions, Saskatchewan 
Justice, 1 1 - 1874 Scarth Street, Regina, Saskatchewan S4P 3V7 [TEL: (306) 787-
5490] [FAX: (306) 787-8878] (C.L.S.) 

CAROL SNELL, Crown Solicitor, Policy, Planning & Evaluation, Saskatchewan 
Justice, 6 - 1874 Scarth Street, Regina, Saskatchewan S4P 3V7 [TEL: (306) 787-
3684] [FAX: (306) 878-91 1 1] (C.L.S.) 
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cjo Hopkins & Sutter 
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Fax: (312) 558-3315 
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Joost Blom 
3645 West 17th Avenue 
Vancouver, B.C. 
V6S 1A3 
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402 Law Centre 
The University of Alberta 
89th Avenue and lllth Street 
Edmonton, Alberta 
T6G 2H5 

Tel: (403) 492-5291 
Fax: (403) 492-1790 
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Alberta Law Reform Institute 
402 Law Centre 
The University of Alberta 
89th Avenue and lllth Street 

. Edmonton, Alberta 
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HISTORICAL NOTE 

Seventy-three years have passed since the Canadian Bar Association 
recommended that each provincial government provide for the appointment of 
commissioners to attend conferences organized for the purpose of promoting 
uniformity of legislation in the provinces. 

The recommendation of the Canadian Bar Association was based upon, first, the 
realization that it was not organized in a way that it could prepare proposals in a 
legislative form that would be attractive to provincial governments, and second, 
observation of the National Conference of Commissioners on Uniform State Laws, 
which had met annually in the United States since 1892 (and still does) to prepare 
model and uniform statutes. The subsequent adoption by many of the state 
legislatures of these Acts has resulted in a substantial degree of uniformity of 
legislation throughout the United States, particularly in the field of commercial law. 

The Canadian Bar Association's idea was soon implemented by most provincial 
governments and later by the others. The first meeting of commissioners appointed 
under the authority of provincial statutes or by executive action in those provinces 
where no provision was made by statute took place in Montreal on September 2nd, 
1918, and there the Conference of Commissioners on Uniformity of Laws throughout 
Canada was organized. In the following year the Conference changed its name to 
the Conference of Commissioners on Uniformity of Legislation in Canada and in 

1974 adopted its present name. 

Although work was done on the preparation of a constitution for the Conference 
in 1918-19 and in 1944 and was discussed in 1960-61 and again in 1974 and 1990, the 
decision on each occasion was to carry on without the strictures and l imitations that 
would have been the inevitable result of the adoption of a formal written 
constitution. 

Since the organization meeting in 1918 the Conference has met, with a few 
exceptions, during the week preceding the annual meeting of the Canadian Bar 
Association. The following is a list of the dates and places of the meetings of the 
Conference: 

1918. Sept. 2-4, Montreal 
1919. Aug. 26-29, Winnipeg. 
1920. Aug. 30, 31, Sept. 1-3, Ottawa. 
1921. Sept. 2, 3, 5-8, Ottawa. 
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1922. Aug. 11, 12, 14-16, Vancouver. 
1923. Aug. 30, 31, Sept 1, 3-5, Montreal. 
1924 July 2-5, Quebec. 
1925 Aug. 21, 22, 24, 25, Winnipeg. 
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1926. Aug 27, 28, 30, 31, Saint John. 
1927. Aug. 19, 20, 22, 23, Toronto. 
1928. Aug. 23-25, 27, 28, Regina. 
1929. Aug. 30, 31, Sept. 2-4, Quebec. 
1930. Aug. 11-14, Toronto. 
1931. Aug. 27-29, 31, Sept. 1, Murray Bay. 
1932. Aug. 25-27, 29, Calgary. 
1933. Aug. 24-26, 28, 29, Ottawa. 
1934. Aug. 31, 31, Sept. 1-4, Montreal. 
1935. Aug. 22-24, 26, 27, Winnipeg. 
1936. Aug. 13-15, 17, 18, Halifax. 
1937. Aug. 12-14, 16, 17, Toronto. 
1938. Aug. 11·13, 15, 16, Vancouver. 
1939. Aug. 10-12, 14, 15, Quebec. 
1941. Sept. 5, 6, 8-10, Toronto. 
i942. Aug. 18-22, Windsor. 
1943. Aug. 19-21, 23, 24, Winnipeg 
1944. Aug 24-26, 28, 29, Niagara Falls. 
1945. Aug. 23-25, 27, 28, Montreal 
1946. Aug. 22-24, 26, 27, Winnipeg 
1947. Aug. 28-30, Sept. 1, 2, Ottawa 
1948. Aug. 24-28, Montreal. 
1949. Aug. 23-27, Calgary. 
1950. Sept. 12-16, Washington, D C 
1951. Sept. 4-8, Toronto. 
1952. Aug. 26-30, Victoria 
1953. Sept. 1-5, Quebec. 
1954. Aug. 24-28, Winnipeg. 
1955. Aug. 23-27, Ottawa. 
1956. Aug 28-Sept 1, Montreal 
1957. Aug. 27-31, Calgary. 
1958. Sept 2-6, Niagara Falls 
1959. Aug 25-29, Victoria 

1960. Aug. 30-Sept. 3, Quebec. 
1961. Aug. 21-25, Regina. 
1%2. Aug. 20-24, Saint John. 
1%3. Aug. 26-29, Edmonton. 
1964. Aug. 24-28, Montreal. 
1965. Aug. 23-27, Niagara Falls. 
1966. Aug. 22-26, Minaki. 
1%7. Aug. 28-Sept. 1, St. John's. 
1%8. Aug. 26-30, Vancouver 
1%9. Aug. 25-29, Ottawa. 
1970. Aug. 24-28, Charlottetown 
1971. Aug. 23-27, Jasper. 
1972. Aug. 21-25, Lac Beauport. 
1973. Aug. 20-24, Victoria. 
1974. Aug. 19-23, Minaki. 
1975. Aug. 18-22, Halifax. 
1976. Aug. 19-27, Yellowknife 
1977. Aug. 18-27, St. Andrews 
1978 Aug 17-26, St. John's. 
1979 Aug 16-25, Saskatoon 
1980. Aug. 14-23, Charlottetown 
1981. Aug. 20-29, Whitehorse. 
1982. Aug. 19-28, Montebello. 
1983. Aug. 18-27, Quebec 
1984 Aug. 18-24, Calgary. 
1985. Aug. 9-16, Halifax. 
1986. Aug. 8-15, Winnipeg. 
1987. Aug. 8-14, Victoria. 
1988. Aug. 6-12, Toronto. 
1989. Aug. 12-18, Yellowknife 
1990. Aug. 11-17, Saint John 
1991. Aug. 9-14, Regina. 
1992 Aug 9-14, Corner Brook. 

Because of travel and hotel restrictions due to war conditions, the annual meeting 
of the Canadian Bar Association scheduled to be held in Ottawa in 1940 was 
cancelled and for the same reasons no meeting of the Conference was held in that 
year. In 1941 both the Canadian Bar Association and the Conference held meetings, 
but in 1942 the Canadian Bar Association cancelled its meeting which was scheduled 
to be held in Windsor. The Conference, however, proceeded with its meeting. This 
meeting was significant in that the National Conference of Commissioners on 
Uniform State Laws in the United States was holding its annual meeting at the same 
time in Detroit which enabled several joint sessions to be held of the members of 
both conferences. 

While it is quite true that the Conference is a completely independent 
organization that is answerable to no government or other authority, it does 
recognize and in fact fosters its kinship with the Canadian Bar Association. For 
example, one of the ways of getting a subject on the Conference's agenda is a request 
from the Association. Second, the Conference names one of its executives annually 
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to represent the Conference on the Council of the Bar Association. And third, the 
past president of the Conference each year files a written report on its current 
activities with the Bar Association. 

Since 1935 the Government of Canada has sent representatives annually to the 
meetings of the Conference and although the Province of Quebec was represented 
at the organization meeting in 1918, representation from that province was spasmodic 
unti11942. Since then, however, representatives of the Bar of Quebec have attended 
each year, with the addition from 1946 to 1990 of one or more delegates appointed 
by the Government of Quebec. 

In 1950 the then newly-formed Province of Newfoundland joined the Conference 
and named delegates to take part in the work of the Conference. 

Since the 1963 meeting the representation has been further enlarged by the 
attendance of representatives of the Northwest Territories and the Yukon Territory. 

In most provinces statutes have been providing for grants towards the general 
expenses of the Conference and the expenses of the delegates. In the case of those 
jurisdictions where no legislative action has been taken, representatives are appointed 
and expenses provided for by order of the executive. The members of the 
Conference do not receive remuneration for their services. Generally speaking, the 
appointees to the Conference are representative of the bench, governmental law 
departments, faculties of law schools, the practising profession and, in recent years, 
law reform commissions and similar bodies. 

The appointment of delegates by a government does not of course have any 
binding effect upon the government which may or may not, as it wishes, act upon any 
of the recommendations of the Conference. 

The primary object of the Conference is to promote uniformity of legislation 
throughout Canada or the provinces in which uniformity may be found to be possible 
and advantageous. At the annual meetings of the Conference consideration is given 
to those branches of the law in respect of which it is desirable and practicable to 
secure uniformity. Between meetings, the work of the Conference is carried on by 
correspondence among the members of the Executive, the Local Secretaries and the 
Executive Secretary, and among the members of the ad hoc committees. Matters for 
the consideration of the Conference may be brought forward by the delegates from 
any jurisdiction or by the Canad ian Bar Association. 

While the chief work of the Conference has been and is to try to achieve 
uniformity in respect of subject matters covered by existing legislation, the 
Conference has nevertheless gone beyond this field on occasion and has dealt with 
subjects not yet covered by legislation in Canada which after preparation are 
recommended for enactment. Examples of this practice are the Unijom1 Swvivorship 
Act, section 39 of the Unifonn Evidence Act dealing with photographic records, and 
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section 5 of the same Act, the effect of which is to abrogate the rule in Russell v. 
Russell, the Uniform Regulations Act, the Uniform Frustrated Contracts Act, the 
Uniform Proceeding's Against the Crown Act, the Uniform International Commercial 
Arbitration Act and the Uniform Human Tissue Donation Act. In these instances the 
Conference felt it better to establish and recommend a uniform statute before any 
legislature dealt with the subject rather than wait until the subject had been 
legislated upon and then attempt the more difficult task of recommending changes 
to effect uniformity. 

Another innovation in the work of the Conference was the establishment of a 
section on criminal law and procedure, following a recommendation of the Criminal 
Law Section of the Canadian Bar Association in 1943. It was pointed out that no 
body existed in Canada with the proper personnel to study and prepare in legislative 
form recommendations for amendments to the Criminal Code and relevant statutes 
for submission to the Minister of Justice of Canada. This resulted in a resolution of 
the Canadian Bar Association urging the Conference to enlarge the scope of its work 
to encompass this field. At the 1944 meeting of the Conference a criminal law 
section was constituted, to which all provinces and Canada appointed representatives. 

In 1950, the Canadian Bar Association held a joint annual meeting with the 
American Bar Association in Washington, D.C. The Conference also met in 
Washington which gave the members a second opportunity of observing the 
proceedings of the National Conference of Commissioners on Uniform State Laws 
which was meeting in Washington at the time. It also gave the Americans an 
opportunity to attend sessions of the Canadian Conference which they did from time 
to time. 

The interest of the Canadians in the work of the Americans and vice versa has 
since been manifested on several occasions, notably in 1965 when the president of 
the Canadian Conference attended the annual meeting of the United States 
Conference, in 1975 when the Americans held their annual meeting in Quebec, and 
in subsequent years when the presidents of the two Conferences have exchanged 
visits to their respective annual meetings. 

The most concrete example of sustained collaboration between the American and 
Canadian conferences is the Transboundary Pollution Reciprocal Access Act. This Act 
was drafted by a joint American-Canadian Committee and recommended by both 
Conferences in  1982: That was the first time that we have joined in· this · sort of 
bilateral lawmaking. 

An event of singular importance in the l ife of this Conference occurred in 1968. 
In that year Canada became a member of The Hague Conference on Private 
International Law whose purpose is to work for the unification of private 
international law, particularly in the fields of commercial law and family law. 
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In shor t, The Hague Conference has the same ge neral obje ctives at the 

international level as this Confe rence has within Canada. 

The Government of Canada in appointing six delegate s to attend the 1968 
meeting of The Hague Conference greatly honoured this Conference by requesting 
the l atter to nominate one of its members as a me�ber of the Canadian delegation. 
This pattern w as again follow ed when this Conference was asked to nominate one 
of it s members to at tend the 1972 and subse que nt meetings of The H ague 
Conference as a member of the Canadian delegation. 

A relative ly new fe ature of the Confe rence i s  the Legisl ative Drafting Work shop 
which was organized in 1968 and which is now known as the Drafting Section of the 
Conference. It meets the same time as the annual meeti ng of the Confe rence and 
at the same place . I t  is attended by legislative draftsme n who also attend the annual 
meeting. The se ction concerns itself with matters of general interest in the field of 
parliamentary draftsmanship. The section also deals with drafting matters that are 
referred to it by the Uniform L aw Section or by the Criminal Law Section. 

One of the handicaps under which the Conference has laboured since its 
inception has been the lack of funds for legal research, the delegates being too busy 
with their regular work to undertake research in depth. Happily, however, this want 
has been met by most welcome grants in 1974 and succeeding years from the 
Government of Canada. 

A novel experience in the life of the Conference - and a most important one -
occurred at the 1978 annual meeting when the Canadian Intergovernmental 
Conference Secretariat brought in from Ottawa its first team of interpreters, 
translators and other specialists and provided its complete line of services, including 
instantaneous French to English and English to French interpretation at every 
sectional and plenary session throughout the ten days of the sittings of the 
Conference. 

I n  1989 a report entitled "Renewing Consensus for Harmonization of Laws in 
Canada" was prepared by the Executive of the Uniform L aw Confe rence and 
distributed to the jurisdictions at the annual meeting of the Conference in 
Yellowknife. The jurisdictions and other interested bodies and persons were invited 
to study the report and to provide the Executive with their assessments and 
recommendations. 

Representations were received and studied by the Executive during the winter 
and in the spring of 1990 the report was revised and distributed to the jurisdictions 
as a discussion document to be considered and debated at the annual meeting in 
Saint John. In the course of that meeting certain proposed arnen<lments were 
brought forward, several of which were adopted. The report was then approved as 
amended. 
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HISTORIQUE 

Soixante-treize annees se sont ecoulees depuis la recommandation de 
1' Association du barreau canadien que chaque gouvernement provincial prevoit la 
nomination de commissaires qui seraient presems aux conferences organisees dans 
le but de promouvoir une legislation uniforme dans les provinces. 

La recomrnandation de 1' Association du barreau canadien fut basee, en premier 
lieu, sur la conception nette qu'elle n'est pas organisee de fa�on a pouvoir preparer 
des propositions de format legislatif qui seraient attrayantes pour les gouvernements 
provinciaux et, en second lieu, sur leurs observations du National· Conference of 
Commissioners on Uniform State Laws, qui s'etaient reunis annuellement, aux. Etat­
Unis depuis 1892 ( et qui se reunissent encore) pour preparer des statuts modeles et 
uniformes. L'adoption subsequente par l'assemblee legislative de plusieurs Etats de 
ces Lois a produit un niveau important d'uniformite de legislation a travers les Etats, 
surtout dans le domaine du droit commercial. 

L'idee de 1' Association du barre au canadien fut bientot mise en oeuvre par la 
plupart des gouvernements provinciaux et plus tard par les autres. La premiere 
reunion des commissaires nommes sous le mandat de statuts provinciaux, ou par 
action executive dans les provinces ou aucune disposition ne fut faite par statut, eut . 
lieu a Montreal le 2 · septembre 1918 et alors fut organisee la Conference of 
Commissioners on Uniformity of Laws a travers le Canada. Durant les annees 
suivantes la Conference a change son nom a Conference of Commissioners on 
Uniformity of Legislation in Canada et en 1974 a adopte son nom actuel. 

Bien que du travail ait ete fait en vue de preparer une constitution pour la 
Conference de 1918-19 et de 1944 et fut discutee en 1960-61 et a nouveau en 1974 
et 1990, Ia decision a chaque occasion fut de continuer sans la rigidite et les limites 
qui auraient ete le resultat inevitable de \'adoption d'une constitution ecrite formelle. 

Depuis la reunion de mise sur pied en 1918 la Conference s'est reunie, saul 
quelques exceptions, durant la semaine precedent la reunion annuelle de 
\'Association du barreau canadien. Ci'suit est une liste des dates et lieux de� 
reunions de la Conference : 

1918. 2-4 sept., Montreal 
1919. 26-29 aout, Winnipeg 
1920. 30 et 31 aout, 1-3 sept., Ottawa 
1921. 2, 3, 5-8 sept., Ottawa 
1922. 11, 12 et 14-16 aout, Vancouver 
1923 30 et 31 aout, 1 et 3-5 sept., Montreal 
1924. 2-5 juillet, Quebec 
1925. 21, 22, 24 et 25 aofit, Winnipeg . 
. 1926. 27, 28, 30 et 31 aout, Saint-Jean. 
1927. 19, 20, 22 et 23 aofit, Toronto. 
1928. 23-25, 27 et 28 aout, Regina. 

· 1929. 30, 31 aout, 2-4 sept , Quebec 
1930. 11-14 aout, Toronto. 
1931. 27-29 et 31 aout, 1 sept., Murray Bay 

1932 25-27 et 29 aout, Calgary. 
1933� 24-26, 28 et 29 aout, Ottawa 
1934. 30 ct 31 aofit, 1-4 sept , Montreal. 
1935 22-24, 26 et 27 aout, Winnipeg 
1936. 13-15, 17 et 18 aofit, Halifax. 
1937. 12�14, 16 et 17 aout, Toronto. 
1938. 11-13, 15 et 16 aout, Vanco\]ver. 
1939. 10-12, 14 et 15 aout, Quebec. 
1941. 5, 6, 8-10 sept. Toronto. 
1942. 18-22 aofit, Windsor. 
1943 19-21, 23 et 24 aout, Winnipeg 
1944 24-26, 28 et 29 aoiit, Chutes du Niagara 
1945. 23-25, 27 et 28 aout, Montreal 
1946 22-24, 26 et 27 aofit, Winnipeg 



1947. 28-30 aoiit et 1 et 2 sept. Ottawa. 

1948. 24-28 aoiit, Montreal. 
1949. '13-27 aoiit, Calgary. 
1950. 12-16 sept. Washington, D.C. 

1951. 4-8 sept. Toronto. 
1952. 26-30 aout, Victoria. 
1953. 1-5 sept., Quebec. 
1954. 24-28 aoilt, Winnipeg. 
1955. '13-27 aout, Ottawa. 
1956. 28 aout-1 sept., Montreal. 
1957. 27-31 aout, Calgary. 
1958. 2-6 sept., Chutes du Niagara. 
1959. 25-29 aout, Victoria. 
1960. 30 aout-3 sept., Quebec. 
1961. 21-25 aoilt, Regina. 
1962. 20-24 aoiit, Saint-Jean. 
1963. 26-29 aoilt, Edmonton. 
1964. 24-28 aoilt, Montreal. 
1965. 23-27 aoiit, Chutes du Niagara. 
1966. 22-26 aoiit, Minaki. 
1967. 28 aout-1 sept., St. John's 
1968. 26-30 aout, Vancouver. 
1969 25-29 aout, Ottawa. 

HISTORIQUE 

1970. 24-28 aout, Charlottetown. 
1971. 23-27 aout, Jasper. 
1972. 21-25 aout, Lac Beauport. . 
1973. 20-24 aout, Victoria. 
1974. 19-23 aout, Minaki. 
1975. 18-22 aoilt, Halifax. 
1976. 19�27 aout, Yellowknife. 
1977. 18-27 aoiit, St. Andrews. 
1978. 17-26 aout, St. John's. 
1979. 16-25 aoiit, Saskatoon. 
1980. 14-23 aout, Charlottetown. 
1981. 20-29 aoilt, Whitehorse. 
1982. 19-28 aout, Montebello. 
1983. 18-27 aoiit, Quebec. 
1984. 18-24 aoiit, Calgary 
1985. 9-16 aoiit, Halifax. 
1986. 8-15 aout, Winnipeg. 
1987. 8-14 aout, Victoria. 
1988. 6-12 aout, Toronto. 
1989. 12-18 aoilt, Yellowknife. 
1990. 11-17 aoiit, Saint John .. 
1991. 9-14 aoiit, Regina 
1992. 9-14 aoiit, Corner Brook 

'cause des restrictions hotelieres et de voyage due ala guerre, la reunion annuelle 
de 1' Association du barre au canadien prevue a Ottawa en 1940 fut annulee et pour 
les memes raisons aucune reunion de la Conference n'eut lieu cette annee. En 1941 
I '  Association du barreau canadien et  Ia  Conference tinrent des reunions mais en 1942 
!'Association du barreau canadien annula sa reunion prevue a Windsor. La 
Conference cependant tint sa reunion. Cette reunion fut significative puisque la 
National Conference of Commissioners on Uniform State Laws aux Etats tenait sa 
reunion annuelle en meme temps a Detroit ce qui permit plusieurs reunions 
communes que tinrent les membres des deux Conferences. 

Bien qu'il soit vrai que la Conference soit une organisation compU�tement 
independante qui ne repond d'aucun gouvernement ou autre autorite, elle reconnait 
et en fait nourrit une relation avec !'Association du barreau canadien. Par exemple, 
une fa�on de faire inclure un sujet a l'ordre du jour de Ia Conference est a Ia requete 
de }'Association. Deuxiemement, Ia Conference nomme annuellement un membre 
de son executif com me representant au Conseil e 1' Association du barreau. Et 
troisiemement, le president sortant de la Conference depose a chaque annee, aupres 
de !'Association du b�rreau, un rapport ecrit des activites. 

Depuis 1935 le Gouvernement du Canada a envoye d�s representants aux 
reunions de la Conference et, bien que la province du Quebec fut representee a la 
reunion d'organisation en 1918, la presence de cette province fut irreguliere jusqu'en 
1942. Depuis lors des representants du Barreau du Quebec furent presents chaque 
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alinee avec en plus, de 1946 a 1990, un ou plusieurs delegues nommes par le 
Gouvemement du Quebec. 

En 1950 la nouvelle province de Terre-Neuve se joignit a Ia Conference et 
nomma des delegues qui prirent part au travail de la Conference. 

Depuis la reunion de 1963 la representation s'est elargie par la venue de 
representants des Territoires du Nord-Ouest et du Yukon. 

Dans la plupart des provinces, des statuts offrent des provisions pour des octrois 
envers les depenses generales de la Conference et les depenses des delegues. Dans 
le cas des juridictions ou aucune action legislative fut entreprise, les representants 
sont nommes, et les depenses remboursees, par ordre de l'Executif. Les membres 
de la Conference ne sont pas remuneres, par ordre de l'Executif. Les membres de 
la Conference ne sont pas remuneres pour leurs services. En general, les personnes 
nommees pour la Conference sont des representants de la Cour, des Ministeres de 
la justice des gouvernements, des ecoles de droit, des praticiens de la profession et, 
depuis quelques annees, des commissions de reforme du droit et autres agences 
semblables. 

La nomination de delegues par un gouvernement ne greve bien sur pas les 
gouvernements, qui pourront, selon leur bon vouloir, agir ou non selon les 
recommandations de la Conference. 

L'objectif principal de la Conference est de promouvoir une uniformite legislative 
a travers le Canada et les provinces dans lesquelles l'uniformite peut etre vue comme 
possible et avantageuse. · Aux reunions annuelles de la Conference consideration est 
donnee aux sections du droit dans lesquelles il semble desirable et praticable 
d'assurer une uniformite. Entre les reunions, le travail de Ia Conference se fait par 
correspondance entre les membres de l'executif, les secretaires locaux et le secretaire 
executif et entre les membres des comites ad hoc. Des sujets a etre considere par 
Ia Conference peuvent etre suggeres par les delegues de n'importe quelle juridiction 
ou par !'Association du barreau canadien. 

Bien que le travail principal de la Conference soit d'essayer d'atteindre une 
uniformite sur la matiere couverte par la legislation deja en existence, la Conference 
a cependant ete plus loin a divers occasion et a traite de sujets qui ne sont pas 
encore couverts par la legislation au Canada et qui, apres preparation, sont 
recommandes a etre promulgues. Des exemples de cette pratique sont la Unifonn 
Swvivorship Act (loi uniforme portant sur Ia survie ), !'article 39 de la Uniform 
Evidence Act (loi uniforme portant sur Ia preuve) qui traite des archives 
photographiques et l'article 5 de la meme Loi qui, en effet, abroge !'ordonnance du 
juge dans Russell c. Russell, la Unifoml Regulations Act (loi uniforme portant sur les 
reglements), la Unifonn Frustrated Contract Act (loi uniforme portant sur l'annulation 
d'un contrat), la Uniform Proceeding's Against the Crown Act (loi uniforme portant sur 
les poursuites contre Ia Couronne ), la Unifonn International Commercial Arbitration 
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Act (loi uniforme portant sur l'arbitrage commercial international) et la Loi unifonne 
sur le don de tissue ltumain. Dans ces cas, la Conference preferait etablir et 
recommander des lois uniformes avant qu'aucune legislature ne s'occupe du sujet et 
passe des lois et ensuite devoir entreprendre Ia tache plus difficile de recomrnander 
des changements afin d' etablir une uniforrnite. 

Une autre innovation dans le travail de la Conference fut la mise sur pied d'une 
section sur le droit criminel et procedures suite a une recommandation de la Section 
du droit criminel de 1' Association du barreau canadien en 1943. II fut signale 
qu'aucune association existait au Canada avec le personnel approprie pour etudier 
et preparer sous format legislatif des recommandations pour modifier le Code 
criminel et autres lois pertinentes pour le Ministere de Ia justice du Canada. Ceci 
mena a une resolution de 1' Association du barreau canadien qui pressait Ia  
Conference a elargir son champ d'action afin d'inclure ce service. A Ia reunion de 
la Conference en 1944 une Section du droit criminel fut constituee, a laquelle toutes 
les provinces du Canada nommerent des representants. 

En 1950 1' Association du barreau canadien a tenue une reunion annuelle 
commune avec la American Bar Assocation a Washington, D.C. La Conference s'est 
aussi reunie a Washington ce qui donna aux membres une deuxieme occasion 
d'observer les procedes de la National Conference of Commissioners on Uniform 
State Laws qui tenait sa reunion a Washington en meme temps. Ceci donna aussi 
aux A.mericains !'occasion de participer aux sessions de la Conference canadienne, 
ce qu'ils firent de temps a autre. 

L'interet des Canadiens pour le travail des Americains et vice versa c'est depuis 
manifeste a plusieurs occasions, entre autre en 1965 lorsque le president de la 
Conference canadienne assista a la reunion annuelle de la Conference aux Etats, en 
1975 lorsque les Americains tinrent leur reunion annuelle au Quebec et durant les 
annees suivantes lorsque les presidents des deux Conferences ont echange des visites 
aux reunions annuelles de l'une et de l'autre. 

L'exemple le plus concret de la collaboration continue entre les Conferences 
americaine et canadienne est la Transboundary Pollution Reciprocal Access Act (loi 
reciproque portant sur ! 'entree de la pollution outre-frontiere). Le projet de loi fut 
redige par un comite conjoint Americains-Canadiens et recommande par les deux 
Conferences en 1982. C'etait la premiere fois qu'on s'unissait pour ce genre de 
legislation bilaterale. 

Un evenement d'importance singuliere dans la vie de la Conference eut lieu en 
1968. Durant cette annee le Canada devint membre de la Hague Conference on 
Private International Law dont le but .est de travailler e�wers }'unification du droit 
prive international, surtout dans les secteurs du droit commercial et du droit familial. 

En bref, Ia Hague Conference a les meme objectifs generaux au niveau 
international que ceux de cette Conference a l'interieur du Canada. 
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Le Gouvernement du Canada, en nommant dix delegues pour assister a la 
reunion en 1968 de Ia Hague Conference, a grandement honore notre Conference 
en nous demandant de nommer un de nos membres comme membre de Ia delegation 
canadienne. Cette fa�on de faire fut encore suivie lorsqu'on demanda a la 
Conference de nommer un de ses membres pour assister a la reunion de la Hague 
Conference de 1972 et les suivantes comme membre de la delegation canadienne. 

Une caracteristique relativement nouvelle de la Conference est le Legislative 
Drafting Workshop qui fut mis sur pied en 1968 et qui est mainteilant connu comme 
la Section des revision de la Conference. Cette Section se reunie en meme temps 
que la reunion annuelle de la Conference et au meme endroit. · t.es redacteurs des 
projets de loi qui assistent a la r6union annuelle de la Conference assistent aussi a 
cette reunion. La Section se preoccupe de sujets d'interet general dans le secteur de 
la redaction parlementaire. La Section s'occupe aussi de la redaction de documents 
qui lui sont fourni par la Section de droit uniforme ou par 1� Section du droit 
criminel. 

Un des handicape avec lequel la Conference a du travailler depuis sa conception 
est le manque de fonds pour la recherche legale, les delegues etant trop occupes avec 
leur travail regulier pour pouvoir entreprendre des recherches approfondies. 
Cependant, ce besoin a ete heureusement comble par des octrois bienvenus en 1974 
et durant les annees suivant du Gouvernement du Canada. 

Une nouvelle experience dans la vie de la Conference - et une de grande 
importance eut l ieu a la reunion annuelle de 1978 lorsque le Secretariat des 
conferences intergouvernementales du Canada a amener d'Ottawa sa premiere 
equipe d'interpretes, traducteurs et autres specialistes et fournirent une ligne 
complete de services, y indus une interpretation simultanee du fran�ais a I'anglais 
et de l'anglais au fran�ais a chaque session pl�niere ou sectorielle durant les dix jours 
que siegeat la Conference. 

En 1989 un rapport i ntitule "Renouvellement du consensus sur l'harmonisation 
des lois au Canada" fut prepare par l'executif de la Conference sur l'uniformisation 
des lois au Canada et distribue aux juridictions lors de �a reunion annuelle de la 
Conference a Yellowknife. Les juridictions et autres partis et personnes interessees 
furent invites a etudier le rapport et a presenter a l'executif leurs evaluations et 
recomrnandations. 

Des presentations furent re�ues et etudiees par l'executif durant l'hiver, et au 
printemps 1990 le rapport ffit revise et distribue aux juridictions cornme document 
a discussion a etre examine et debattu lors de la reunion annuelle a Saint Jean. Au 
cours de Ia reunion certaines modifications furent proposees et mises sur table dont 
plusieurs furent adoptees. Le rapport fut alors accepte tel que modifie. 
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OPENING PLENARY SESSION 

MINUTES 

Opening of Meeting 

The meeting opened at 8: 15 p.m. on Sunday, August 15, 1993 in the William 
Tomison Room at the Hilton Hotel in Edmonton. Howard F. Morton, presided 
as Chairman, and Claudette N. Racette acted as Secretary. 

Introduction of the Executive 

The Officers of the Conference were introduced: Daniel Prefontaine, Immediate 
Past President, Peter Lown, Vice President, John Gregory, Chairman of the 
Uniform Law Section, Robert Murray, Chairman of the Criminal Law Section, 
Peter Pagano, Chairman of the Drafting Section, and Claudette N. Racette, the 
new Executive Director. 

Address of Welcome 

On behalf of the Government of Alberta, the Department of Justice and the City 
of Edmonton, Peter Pagano welcomed the delegates to the 75th Annual Meeting 
of the ULC. 

He had hoped to welcome the Delegates in Jasper, however the cost of hosting 
a conference there in the summer was simply prohibitive. He wished the 
Delegates a successful meeting and an enjoyable stay in Edmonton. 

Introduction of Delegates from the NCCUSL 

Peter Lown welcomed the two representatives from the NCCUSL: The 
immediate Past President, Mr. Dwight A. Hamilton and Mr. Jeremiah Marsh, 
Chairman of the Liaison Committee between the U.S. and Canadian Conferences. 
Mr. Hite, the current President, had planned to attend but was unable to do so 
due to the sudden death of his wife. Mr. Marsh was asked to convey the 
Conference's condolences on this very sad event. 

Introduction of Delegates 

The senior delegate from each jurisdiction introduced the Commissioners 
attending with them 
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Auditor's Report 

The Executive Director presented the Auditor's Report for the fiscal period 
ending March 31 ,  1993. Four items in the report were highlighted: 

A slight increase in the Executive Director's Honorarium which 
represented an overlap of a few months to allow Mr. Hoyt sufficient time 
to close the New Brunswick office and for the new Executive Director to 
establish the Ottawa office. 

The remaining three items demonstrated the Conference's resolve to reduce 
expenses wherever possible: 

A savings of over $20,000 in the production costs for the Proceedings as 
a result of the elimination of the costly typesetting process previously used 
by the Conference and the fact the Peter Lown and his staffhad done 
most of the production work. 

· 

A substantial reduction in stationery costs, from $2,000 to $463. 

Professional Fees (auditors) will be substantially reduced this year. The . 
Executive Director has obtained three quotations: One from Ernst and 
Young, the firm that the Conference has used for years, for $2,600, one 
from BOO Dunwoody Ward Mallette, a medium size firm, for $ 1,200 to 
$ 1 ,400 and one from a one man firm, M.W. Vance, for $690. The 
Executive Director recommended the appointment of Mr. M.W. Vance. 

Doug Moen congratulated the Executive Director and Peter Lown and his staff 
on their cost cutting efforts and hopes that this approach will continue. 

The audited financial statements were approved as submitted. Motion by Daniel 
Prefontaine, seconded by Raymond Moore. The motion was carried unanimously. 

Appointment of Auditors 

Moved by Daniel Prefontaine, seconded by Arthur Close that M .. W. Vance be 
appointed as auditor of the ULC for the 1993/94 fiscal period. The motion was 
carried unanimously. 

The Chairman commented that one of the efforts of the current Executive had 
been not only to use its funds wisely, but also in areas where quality would not 
suffer to save money. The Proceedings is a good example of this approach. 
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Banking Resolution 

Moved by the Chairman that any two members of the Executive or one member 
and the Executive Director, as determined by the incoming Executive, be given 
signing authority as signing officers for all banking matters for the Conference. 
The motion was seconded by Graham Walker and unanimously carried. 

1993-94 Budget 

The 1993-94 budget was presented to the Delegates. The Chairman stated this 
was a balanced and cautious budget that is intended to provide an accurate 
reflection of what we expect the revenues and expenses will be. The Executive 
wishes to ensure that the Conference demonstrates the same sort of fiscal 
constraints that all of our jurisdictions are undergoing at the present time. He 
then welcomed questions from the Delegates. 

Questions were raised with respect to the lack of financial support from New 
Brunswick and Manitoba and the reduction in the Justice Canada contribution. 

In response, the Chairman stated that these were very difficult times for all 
jurisdictions. Some have stopped all grants and contributions while others, like the 
Federal Government have reduced their level of support. The Executive has 
discussed these issues with a number of jurisdictions and is exploring different 
approaches to ensure continued support. For this reason, the Executive has held 
the first of two meetings this morning with Jurisdictional Representatives. Each 
jurisdiction was asked to send no more than two people (one civil law and one 
uniform law) to attend an informal meeting with the Executive to discussion the 
future of the Conference in terms of finances, workload and projects. The second 
meeting will take place on Tuesday. 

Appointment of Committees 

RESOLUTIONS COMMITTEE 

Peter Lawn reported that he had been given the task of forming a Resolutions 
Committee. He has already asked Anne-Marie Trahan, Raymond Moore and 
Clark Dalton to assist him. Others will be contacted shortly. The Committee will 
meet during the course of the meeting. Their report wi l l  be presented at the 
Plenary Session. 

30 



OPENING PLENARY SESSION 

NOMINATING COMMITTEE 

The Chairman of the Nominating Committee, Daniel Prefontaine informed the 
delegates that he would be approaching at least four to assist him prepare the 
nominating roster for the closing Pienary Session. 

NCCUSL Conference 

The Chairman reported that he and John Gregory had attended the NCCUSL 
Conference. He stated that he had always had the feeling the· American 
Conference was strictly a uniform law conference. He had discovered this was not 
the case and had been totally fascinated by what turned out to be a 6 to 7 hour 
discussion on civil forfeiture. There are many areas worked on by the American 
Conference that have a ·direct bearing on the criminal law in Canada. There is · 
an opportunity to benefit from the experience of the NCCUSL in areas which 
touch on the criminal law. He came back from the Conference with a willingness 
and a desire on the part of the Criminal Law Section to get more involved. 

John Gregory reported that he had also been most impressed with the 
Conference. There were 237 registered delegates, most in private practice, some 
judges, and others. · 

One of the selling points among the governments that were the sponsors was the 
amount of free private legal advice that they receive from their commissioners 
and certainly the commissioners work hard. The preparation of uniform texts is 
a long and complex process involving several mid-year meetings. The second job 
of the American commissioners is lobbying for the passage of uniform acts in 
their jurisdictions and their States. 

He then gave a brief summary of the topics that were dealt with during the 
Conference, highlighting those topics that are also on ULC's own Agenda. He 
concluded by confirming the need for co-operation with the Americans. 

Business of the Week - Criminal Law and Unifonn Law Sections 

Robert Murray, Chairman of the Criminal Law Section, and John Gregory, 
Chairman of the Uniform Law Section presented brief summaries of the business 
activities of their respective sections. 

Speaking on behalf of the Organizing Committee, Peter Lawn reported that at 
last year's Conference, the organizers of this year's Conference were given some 
clear instructions: 
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1. Distil the time taken into a shorter time perlod 

2. Concentrate on the business sessions 

He then gave a brief summary of the social events for the Conference and 
advised delegates that since this was the 75th anniversary of the Conference, a 
group photograph would be taken to record the event. 

Adjournment 

There being no further business, the meeting adjourned at 9: 15 p.m. to meet 
again in the Closing Plenary Session on Friday, August 19. Motion by Anne 
Marie Trahan, seconded by John Gregory. Motion carried unanimously. 



UNIFORM LAW SECTION 

MINUTES 1993 

Attendance 

24 delegates attended the meeting of the Uniform Law Section. For details see 
the list of delegates on page 5. 

Sessions 

The section held seven sessions from Sunday through Wednesday as well as two 
joint sessions with the Criminal Law Section. 

Distinguished Vzsitors 

The Section was honoured by the participation of: 

(a) Mr. Dwight A. Hamilton, Immediate Past President of the National 
Conference of Commissioners on Uniform State Laws; 

(b) Mr. Jeremiah Marsh, Chairman of the Committee on Liaison with Canada 
and International Organizations, and Co-chairman of the Joint Committee 
on Cooperation with the Uniform Law Conference of Canada and the 
National Conference of Commissioners on Uniform State Laws. 

Arrangement of Minutes 

A few of the matters discussed were opened one day, adjourned and concluded 
on another day. For convenience, the minutes are put together as though no 
adjournments occurred and the subjects arranged alphabetically. 

Opening 

The session opened with John D, Gregory in the chair and Clark W. Dalton 
acting as secretary. 

Melbourne Hoyt, Q. C. 

The Section noted with much appreciation the valuable contribution Mel Hoyt 
had made to it over many years as Commissioner and as Executive Secretary. 

Children 's Evidence 

The Section received from Ontario a report and draft amendments to the 
Uniform Evidence Act dealing with the evidence of children, based on the principles 
adopted in 1992. 
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RESOLVED 

1 .  That uniform legislation be adopted in a form independent of the Uniform 
Evidence Act. 

2. That the Section adopt and recommend for enactment as a uniform act 
the Uniform Child Evidence Act as presented to the meeting and that the 
Act be published in the proceedings. (See Appendix F, page 187.) 

Cost of Credit 

The Section received from the Alberta Commissioners with Mr. Richard Bowes 
as principal researcher, a Draft Uniform Cost of Credit Disclosure Act, a Proposed 
Interest Act, with commentaries on both draft statutes, and supporting documents. 
These documents set out the result of consultation and further consideration of the 
principles adopted in 1992. 

RESOLVED 

1.  That the section create a review group to assist in the completion of the 
uniform and proposed federal statutes, for submission to the 1994 meeting 
of the Conference. 

2. That the documents discussing the principles be published in the 
proceedings. (See Appendix J, page 270.) 

Electronic Data and the Law 

The Section received from Ontario a report and supporting materials on legal 
issues raised for government and the private sector by electronic data interchange 
(EDI) and electronic records and communications generally. 

In this context it was noted that uniform laws should not create express or implied 
requirements that information or communications be carried on paper, except where 
after careful consideration the Section has determined that paper-based records are 
necessary to the purpose of the legislation. 

RESOLVED 

1 .  That the report on the legal implications of EDI, without the supporting 
materials, be published in the proceedings. (See Appendix G, page 198.) 
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2. That a working group be constituted to prepare uniform legislation on the 
foundations of the admissibility of evidence of electronic records, with 
particular reference to business records. · The working group was 
instructed to consider the effect of its deliberations on standards for 
electronic filing of documents in Canadian courts. 

Intercountry Adoption (Hague Convention) 

The Section received from the Nova Scotia and Prince Edward Island 
Commissioners a report and draft Uniform Intercountry Adoption (Hague 
Convention) Act, to assist member jurisdictions to implement The Hague Convention 
on the subject approved by The Hague Conference in May, 1993. 

RESOLVED 

That the Section adopt and recommend for enactment as a uniform act the 
Uniform Intercountry Adoption (Hague Convention) Act and that the Act be 
published in the Proceedings. (See Appendix E, p. 141.) 

Investment Securities 

The Section received from the Alberta Commissioners, for whom Mr. Eric Spink 
was principal researcher, a report on the transfer of investment securities, touching 
principally on the need for uniform legislation and the possibility of creating a unique 
property interest in securities transferred without delivery of a certificate. The 
Alberta Commissioners had been working closely with the National Conference on 
Uniform State Laws, whose project on Article 8 of the Uniform Commercial Code 
was directly relevant. 

RESOLVED 

1.  That the report on investment securities be published in the Proceedings. 
(See Appendix D, p. 126.) 

2. That a review committee be established to assist Mr. Spink as he prepares 
draft uniform legislation for the 1994 meeting. 

Jurisdiction and Transfer 

The Section received from the British Columbia. Commissioners, with Professor 
Joost Blom as principal researcher, a report and draft Uniform Court Jurisdiction 
and Proceedings Transfer Act, based substantially on the principles approved in 1992. 

35 



UNIFORM LAW CONFERENCE OF CANADA 

RESOLVED 

1 .  That the Uniform Court Jurisdiction and Proceedings Transfer Act as 
approved by the meeting be published with commentaries in the 
Proceedings. (See Appendix B, p. 98.) 

2. That the Act and commentaries be presented by the Conference to the 
Ministers Responsible for Justice Issues, offering to participate in 
consultation with the Bench and Bar in anticipation of preparing a final . 
uniform statute in 1994 that would take into account the results of the 
consultation and the views of the Ministers. 

Jury Selection and Composition 

The Section received from the Nova Scotia Commissioners a repert on principles 
for the selection and composition of juries applicable both to criminal and to civil 
juries. 

RESOLVED 

1. That the report on juries be published in the Proceedings. (See Appendix 
H, p. 218.) 

2. That a working group be consitituted together with the Criminal Law 
Section to present to the 1994 meeting annotated principles or approaches 
to jury selection and composition. 

Private International Law 

The Section received from the Government of Canada a report on the activities 
of the Department of Justice in private international law matters. It also considered 
the status of work on several international conventions . . 

RESOLVED 

That the report on the activities of the Department of Justice be published in the 
Proceedings. (See Appendix I, p. 243.) 

Unifonn Enforcement of Canadian Judgements Act 

The Section �eceived a report from British Columbia on recent academic 
commentaries on the Uniform Enforcement of Canadian Judgements Act. 
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RESOLVED 

That the report on commentaries on the Uniform Enforcement of Canadian 
Judgements Act be published i n  the Proceedings. (See Appendix C, p. 121.) 

Other Reports 

The Section received from Saskatchewan the report of the Committee on 
Commercial Liens, updating the work approved in 1992; and from Ontario reports 
on the conflicts of laws provisions in the Uniform Limitation Act, the legal rights of 
beneficiaries of retirement savings plans, and the privacy implications of DNA 
testing. 

Steering Committees Report 

The Steering Committee noted that in addition to the continuing projects from 
1993, proposals for uniform legislation on negotiable documents of title and on the 
Unidroit Conventions on Factoring and Leasing would be back on the agenda for 
1994. 

In addition, the Committee presented a number of new topics for the views of the 
Section. In particular the Committee proposed new projects on the law of evidence 
and DNA. the status of beneficiaries of certain retirement plans, and the Uniform 
Reciprocal Enforcement of Judgements Act. It foresaw possible work during the 
year on the conflict of laws provision of the Uniform Limitations Act and on the 
International Convention on the Setttlement of Investment Disputes (ICSID). 

The draft uniform statutes on the protection of privacy and on _defamation . had 
been circulated in 1991 but had not been approved. It was anticipated that new 
drafts would be brought back in 1994 for final disposition. 

The Steering Committee also suggested approval of a request by the Criminal 
Law Section to review the constitutionality of the Uniform Mental Health Act's 
provisions for commital of mentally disordered people on the ground that they are 
dangerous to others. The request was made in the · context of the forthcoming 
proclamation of Criminal Code amendments "capping" the amount of time people 
could be held on Lieutenant Governor's warrants for most criminal offences. If the 
Uniform Act's provisions were thought to be constitutional under current law, the 
Steering Committee would consult with representatives of the C:riminal Law Section 
before deciding whether and how to proceed further. 

Finally, the Steering Committee noted the recommendations of the 
federalfprovincial/territorial working group on gender equality. Two of the 
recommendations had referred to work to be done by the Uniform Law Conference. 
The Committee suggested that these be referred to the Drafting Section. 
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Canada - U.S. Liaison Committee's Report 

The Liaison Committee had met both at the NCCUSL conference in Caharleston, 
S.C., and in  Edmonton. It agreed to pursue the 1992 decision to further regularize 
contacts, including the routi:o.e exchange of working documents through the Executive 
Director of the Canadian Conference and the Executive Secretary of the American 
Conference. In addition, the groups would seek to define or find a project for a 
joint working committee. The two subjects first suggested were revisions to evidence 
law to support the introduction of DNA evidence, and revisions to enforcement of 
support laws so that current practical problems could be reduced. Particularly useful 
contaCts of a more or less formal nature had been made in the field of investment 
security transfers and the laws affecting electronic commerce; 
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PROCES-VERBAL - 1993 

Participants 

24 delegues ont participe a la reunion de la  Section d'uniformisation des lois. 
Pour plus de details, voir la liste des delegues a la page 5 .  

Sessions 

La Section a tenu sept sessions de dimanche a mercredi, et deux sessions 
conjointes avec la Section du droit penal. 

Invites de marque 

La Section etait honoree par la presence de: 

(a) Me Dwight A. Hamilton, president sortant de Ia National Conference of 
Commissioners on Uniform State Laws; et 

(b) Me Jeremiah Marsh, president du Comite de liaison avec le Canada et les 
organisations internationales, et co-president du comite conjoint sur la 
cooperation entre Ia Conference sur l'uniformisation des lois du Canada 
et la National Conference of Commissioners on Uniform State Laws. 

Presentation du proces·verbal 

La discussion de certaines des questions abordees a commence un jour pour 
reprendre plus tard pendant la semaine. Afin de faciliter la lecture du proces-verbal, 
ce dernier regroupe la discussion comme si elle fut ininterrompue et presente les 
sujets par ordre alphabetique. 

Ouverlure 

La session s'est ouverte sous la presidence de John D. Gregory avec Clark W. 
Dalton comme secretaire. 

Melbourne Hoyt, c.r. 

La Section a note avec beaucoup de reconnaissance la grande contribution de 
Mel Hoyt pendant des annees, tant comme commissaire que comme secretaire 
general. 

Adoption intemationale (Convention de Ia Haye) 

La Section a re�u de Ia Nouvelle-Ecosse et de 1'1le du Prince-Edouard un rapport 
ainsi qu'un projet de Loi uniforme sur !'adoption internationale (Convention de Ia 
Haye ), pour aider les gouvernements commanditaires a mettre en vigueur la 
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Convention de la Haye sur ce sujet telle qu'approuvee par la Conference de la Haye 
en mai 1993. 

RESOLUTION 

Que la Section adopte et recommande que les gouvernements commanditaires 
promulguent la Loi uniforme sur !'adoption internationale (Convention de la 
Haye) comme loi uniforme, et que cette loi soit publiee dans le compte·rendu. 
(Voir annexe E, a la page 162.) 

Competence des tribunaux et transfert de la cause 

La Section a re�u des delegues de la Colombie britannique, plus precisement du 
professeur Joost Blom, chercheur principal, un rapport et un projet de loi uniforme 
sur la competence sur les actions civiles et sur leur transfert, le tout fond� en 
substance sur les principes approuves en 1992. 

· 

RESOLUTIONS 

1. Que la Loi uniforme sur la competence des tribunaux et le transfert des . 
actions telle qu'approuvee lors de la reunion soit publiee avec des 
commentaires dans le compte-rendu. (Voir annexe B, a Ia page 98.) 

2. Que la Conference presente Ia Loi et les co�mentaires aux Ministres 
responsables des questions relatives a la justice et en meme temps offre 
de participer a une consultation avec les juges et le barreau, anticipant 
qu'une version finale de la Loi uniforme soit preparee en 1994 qui prenne 
compte les resultats de la consultation et les vues des ministres. 

Cout du credit 

La Section a re�u des delegues albertains, plus precisement de Me Richard 
Bowes, un projet de loi uniforme sur Ia divulgation du co(it du credit et un projet de 
loi federale sur les interets, ainsi que des commentaires sur les deux projets de loi 
et de Ia documentation a l'appui. Ces documents ont etabli le bilan de Ia 
consultation aussi bien qu'une suite a !'elaboration des principes adoptes en 1992. 

RESOLUTIONS 

1. Que la Section etablisse un groupe de revision pour aider a completer la 
redaction de la loi uniforme et du projet de loi federale, les deux devant 
etre presentes· a la reunion de la Conference en 1994. 

2. Que les documents donnant suite a )'elaboration des principes soient 
publiees dans le compte·rendu. (Voir annexe J, a Ia page 270.) 
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Donnees electroniques et le droit 

La Section a re�u de l'Ontario un rapport avec documentation a l'appui sur des 
questions juridiques soulevees pour les gouvernements et pour le secteur prive par 
l'echange de donnees informatisees (l'EDI) et par l'usage de fichiers electroniques 
et de Ia telematique. 

D ans ce contexte, l'on a note que les lois uniformes ne devraient pas rendre 
necesaire, ni par langage expres ni par obligation implicite, de support papier, a 
moins que Ia Section ne se rende compte apres consideration en detail que la 
realisation des buts d'une loi exige une documentation sur papier. 

RESOLUTIONS 

1. Que le rapport sur les effets juridiques de l'EDI soit publie dans le 
compte-rendu sans les documents subsidiaires. (Voir annexe G, a la page 
207.) 

2. Qu'un groupe de travail soit constitue pour preparer une loi uniforme sur . 
le fondement de la recevabilite de la preuve des documents electroniques, 
surtout des documents cornmerciaux. Le groupe de travail fut charge de 
peser les consequences de ses discussions sur des normes eventuelles qui 
s'appliquent au depot des documents au greffe par voie electronique. 

Droit international prive 

La Section a re�u du gouvernement du . Canada un rapport sur . les activites du 
ministere de la Justice dans le droit international prive. Elle a egalement pris en 
consideration le statut du travail sur plusieurs conventions internationales. 

RESOLUTION 

Que le rapport sur les activites du ministere de · la JustiCe soit publie dans le 
cornpte-rendu. (Voir annexe I, a la page 256.) · 

Loi uniforme sur la mise en vigueur des jugements canadiens 

La Section a re�u un rapport de la Colombie-britannique sur de recents 
cornrnentaires academiques sur la Loi uniforme sur Ia mise en vigueur des jugements 
canadiens. 

RESOLUTION ·  

Que le rapport sur les commentaires sur la Loi uniforme sur la mise en vigueur 
des jugements canadiens dans le compte-rendu. (Voir annexe C, a la page 121.) 
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Selection et composition du jury 

La Section a re�u des delegues de. la Nouvelle-Ecosse un  rapport sur les principes· 
de la selection et la composition du jury. qui s'appliquent au jury dans les causes 
penales et civiles. 

· 

RESOLUTIONS 

1.  Que le rapport soit publie dans le compte-rendu. (Voir annexe H a la 
page 218.) 

2. Qu'un groupe de travail soit constitue en collaboration avec la Section de 
droit penal pour presenter a la reunion de 1994 des principes ou 
approches avec annotations traitant de la selection et de la composition 
du jury. 

Temoignage des enfants 

La Section a re�u de l'Ontario.un rapport et des modifications proposees a la Loi 
uniforme sur Ia preuv� concernant le temoignage des enfants, formulees selon les 
principes adoptes en 1992. 

RESOLUTIONS 

1 .  Qu'une loi uniforme so i t  adop�ee sous une forme independante de la Loi 
uniforme sur la preuve. 

2. Que la . Section adopte et recommande que les gouvernements 
commanditaires promulguent la Loi uniforme sur le temoignage des 
enfants comme loi uniforme, telle que presentee a la reunion de la 
Section, et que Ia Loi soit publiee dans le compte-rendu. (Voir annexe F, 
a la page 192.) 

Valeurs mobilieres 

La Section a re�u des delegues albertains, plus precisement de Me Eric Spink, 
cherche'!Jr principal, un rapport sur le transfert des valeurs mobilieres qui traita 
principalement du besoin d'une loi uniforme et de la possibilite de creer un titre 
unique des valeurs mobilieres qui sont transferees sans livraison d'un certificat. . 

RESOLUTIONS 

1. Que le rapport sur les valeurs mobilieres soit publie dans .le compte-rendu. 
(Voir annexe D, a la page 126.) 
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2. Qu'un comite de revision soit etabli pour aider Me Spink a preparer un 
projet de loi uniforme pour la reunion de 1994. 

Autres rapports 

La Section a re�u de la Saskatchewan un rapport du Comite sur les privileges 
commerciaux qui met a jour le projet approuve en 1992, et de !'Ontario des rapports 
sur les dispositions de droit international prive a la Loi uniforme sur les 
prescriptions, et sur les droits des beneficiaires des plans d'epargne-retraite, et sur 
les implications des tests bases sur 1' ADN sur Ia vie privee. 

Rapport du comite directeur 

Le comite directeur a note qu'en plus des projets continus de . 1993, l'ordre du 
jour de 1994 comprendrait egalement des projets sur une loi uniforrne sur les 
documents d� titres negociables et sur les Conventions de l'Unidroit sur l'affacturage 
et le credit-bail. 

Le comite a presente egalement a la section un certain nombre de nouveaux 
projets. Plus particulierement, le comite a propose de nouveaux projets sur la loi de 
la preuve et l'ADN, le statut des beneficiaires de certains plans d'epargne-retraite, 
et la Loi uniforme sur I' execution reciproque des jugements. Le comite a prevu des 
travaux eventuels pendant l'annee a venir sur les dispositions de droit international 
prive de la Loi uniforme sur les prescriptions et sur la Convention internationale sur 
la resolution des differends sur l 'investissement (ICSID). 

Les projets de loi uniformes sur la protection de Ia privee et sur la diffamation 
furent circules en 1991 sans etre approuves. On a anticipe que de nouveaux pro jets 
seraient presentes en 1 994 en vue de disposition finale. 

Le comite directeur a egalement suggere !'approbation d'une demande par la 
Section de droit penal de revoir la constitutionnalite des dispositions de la Loi 
uniforme sur la sante mentale sur !'incarceration des gens qui souffrent de troubles 
mentaux parce qu'ils sont un danger aux autres. La requete fut faite dans le contexte 
de la future mise en vigueur des modifications du Code criminel qui l imitent la 
periode d'incarceration sous les ordonnances du Lieutenant":'gouverneur pour la 
plupart des infractions. Si les dispositions de la Loi uniforme ont · ete considerees 
constitutionnelles en vertu de la loi courante, le comite directeur consulterait les 
representants de la Section du droit penal avant de decider si et comment aller plus 
loin. 

Enfin, le comite a pris note des recommandations du groupe de travail 
federal,provincial et territorial sur l'egalite des sexes. Deux de ses recommandations 
renvoient aux travaux a realiser par Ia Conference sur l'uniformisation des lois. Le 
comite a suggere que ces recommandations soient portees a !'attention de Ia Section 
de redaction. 
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Rapport du comite de liaison entre le Canada et les Etats-Unis . 

Le comite de liaison s'est reuni et a la conference de la NCCUSL a Charleston, 
C.du S., et a Edmonton. Il a convenu de poursuivre sa decision de 1992 de pousser 
plus loin des contacts reguliers, y compris l'echange routinier de documents de travail 
par le truchement de la Directrice generale de la Conference canadienne et de la 
Secretaire generale de la Conference americaine. De plus, les groupes chercheraient 
a definir ou a trouver un projet pour un comite de travail mixte . . Les deux premiers 
sujets suggeres ont ete la modification de la loi sur la preuve pour appuyer la 
reception de la preuve fondee sur 1' ADN, et la modification des lois sur I' execution 
des ordonnances des pensions alimentaires afin de reduire des problemes pratiques 
courants. Des contacts officieux d'une utilite particuliere avaient surgi a l'etude du 
transfert des valeurs mobilieres et des lois qui touchent au commerce electronique. 
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MINUTES 

Attendance 

A total of 27 delegates attended the meetings of the Criminal Law Section of the 
Uniform Law Conference held in Edmonton, Alberta. 

Opening 

Robert Murray presided as Chair and Fred Bobiasz acted as Secretary for the 
Meetings of the Criminal Law Section (CLS) of the Uniform Law Conference. The 
Section convened to order on Sunday, August 15, 1992. The heads of each 
delegation introduced the commissioners attending with them. 

After approval of the Agenda and the Minutes of the 1992 Conference, the Chair 
reported on the following three items arising out of the 1992 Conference. 

The Uniform Law Section (ULS) wanted further information before agreeing to the 
suggestion of a joint project on DNA. 

The ULS, having considered a "Discussion Document Regarding Reforms to the Jury 
System in Canada: The Case for Uniformity", decided to pursue work on the jury 
and it anticipated that the project would consider criminal law issues. 

The ULS was .reluctant to pursue the 1992 Resolution of the Criminal Law Section 
which referred: " ... the Uniform Mental Health Act to the Uniform Law Section for 
reconsideration of this legislation in light of Criminal Code amendments enacted by 
Statutes of Canada, 1991 ,  c.32 and Charter implications". However, after further 
representation by the Chair, his counterpart agreed that the matter of reviewing the 
Uniform Mental Health Act would be reconsidered by the ULS. 

Report of the Chair 

The Section considered 42 resolutions. Forty one had been submitted in advance 
and one was proposed from the floor. Of the 42 resolutions considered, 34 were 
adopted as proposed or as amended, 2 were defeated and 6 were withdrawn. 

Two papers submitted by the Department of Justice were discussed. One dealt with 
options for reform of the preliminary inquiry. The other dealt with proposals to 
amend the Criminal Code (general principles). 

When introducing the consideration of the resolutions the Chair noted that they fell 
within the following categories: 
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those which enhance public confidence in our criminal justice system; 
those intended to make Criminal Cod� provisions more effective or more 
efficient; 
those intended to implement or achieve compliance with court decisions; 
those intended to fill in perceived gaps in the Criminal Code; 
those aimed at taking advantage of new forensiC techniques; 

o those aimed at taking advantage of advances in computer, communications and 
video technology; 

0 those directed at improving court procedures; and, 
0 those proposed to ensure greater fairness to the participants in the procedural 

process. 

Report of the Senior Federal Delegate 

The senior federal delegate reported on resolutions adopted in prior years. He noted 
that although 1992/93 was a particularly productive year for criminal law legislation 
(C-109 - electronic surveillance; C-123 - proceeds of crime; C-126 - stalking; and, C-
128 - child pornography), the omnibus bil l  which will be based in large measure on 
.ULC resolutions is still under development. There, nevertheless, has been progress 
on a number of resolutions in the past year. 

A 1992 Saskatchewan resolution calling for changes to section 423 to better combat 
harassment has been substantially implemented by the new offence of criminal 
harassment, section 264 of the Criminal Code, enacted by C-126 which came into 
force the first of August. 

A number of resolutions from earl ier conferences have been implemented by C-109 
which also carne into force on August 1 .  

· · 

Section 185 of the Criminal Code has been amended to permit an intercept 
authorization to be obtained on behalf of a provincial Attorney General for an 
offence committed in another province. This was recommended in an Alberta 
resolution adopted in 1991 and a Quebec resolution adopted in 1988. 

The definition of ''offence" in section 183 has been amended to include the arson 
offences as was proposed in an Ontario resolution adopted in 1991 .  

New section 184.2 has been added to provide for authorizations based on consent. 
This was proposed in an Ontario resolution adopted in 1990. 

There has also been a change to section 196 to permit further postponement of 
notification of authorized interceptions which implements a 1990 resolution put 
forward by Canada. 
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New section 487.01 would permit a warrant to obtain "information concerning an 
offence" and thus should be available to obtain information about the whereabouts 
of a person reasonably suspected of committing an offence. This was proposed by 
a British Columbia resolution adopted in 1989. 

New section 487.01 also provides for authorizations to conduct video surveillance and 
implements a 1987 British Columbia resolution. 

Rules of Procedure 

Certain matters relating to the Rules of Procedure were discussed. It was agreed 
that the Rule 7 which requires that the Senior Federal Delegate "report on the status 
of the resolutions passed the previous year" be changed to read "report on the status 
of the resolutions passed in prior years". 

The Secretary observed that not all jurisdictions had submitted agenda materials by 
May 3 1  as provided for in Rule 3.2. Delegates were also reminded that Rule 8 
requires that delegations "summarize the debate" on adopted resolutions and forward 
"the summary to the secretary within 60 days of the close of the conference". 

Closing 

The nominating committee recommended that Michael Allen of Alberta be elected 
Chair for the 1994 meetings. Mr. Allen upon being elected, thanked the Chair on 
behalf of all the delegates for his efforts in making this an interesting and productive 
conference. It was observed that the conference will be held in Prince Edward Island 
next year. 

RESOLUTIONS 

I - ALBERTA 

Item 1 

Consecutive Sentences 

That the Corrections and Conditional Release Act be amended to ensure that 
consecutive sentences are in fact served consecutively ·and not merged as is the case 
with concurrent sentences. One way of accomplishing this would be to amend the Act 
to remove from the National Parole Board the power to revoke parole in this 
situation with respect to the older sentence. 1 n this way the older sentence will 
always be "interrupted" rather than merged. Once the consecutive term of 

47 



UNIFORM LAW CONFERENCE OF CANADA 

imprisonment has been fully served th� National Parole Board can consider the 
availability of parole on the older sentence. 

· (Withdrawn) 

Item 2 

Application for the Mercy of the Crown 

That section 690 of the Criminal Code be amended to replace the term Minister of 
Justice with Attorney General. This would permit the provincial Attorney General 
to exercise the same powers granted to the federal Minister of Justice in cases falling 
under the provincial Minister's jurisdiction. 

(Defeated: 3-18-0) 

That section 690 of the Criminal Code be amended to grant the provincial Attorney 
General a concurrent right to exercise the same powers granted to the federal 
Minister of Justice in cases falling under the provincial Minister's jurisdiction. 

(Defeated: 5-17-0) 

That section 690 of the Criminal Code be amended to permit the provincial Attorney 
General to apply on behalf of a person convicted of an indictable offence under the 
Criminal Code or who has been sentenced to preventative detention under Part 
XXIV (Dangerous Offenders) for the mercy of the Crown. 

(Carried: 20-0-1 )  

Item 2 

Costs 

That the Criminal Code be amended to require notice to the Crown when costs will 
be applied for and that costs only be awarded after a hearing on the issue of costs. 

(Carried: 6-5-8) 

That the Criminal Code be further amended to provide for a right of appeal from 
an order awarding costs, both as to quantum and the order itself. 

(Carried: 19-0- 1 )  
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That the Criminal Code be further amended to provide criteria for .the awarding of 
costs. 

(Defeated: 5-9-6) 

Item 4 

Judicial Certification of Transcripts 

That the requirement that the judge certify the evidence in section 682(3) and section 
715(1) be repealed. 

· 

Itern 5 

Disclosure 

(Carried: · 20-0-0) 

That the Criminal Code be amended to prohibit the publication of materials or 
documents given to accused or counsel as part of the disclosure process except by 
order of a Court. 

That Federal Justice undertake· in expeditious fashion a study of implications of ful l  
disclosure, so that recommendations could be made for legislation. 

(Carried: 18-0-4) 

Item 6 

Earned Remission/Provincial Inmates 

That the Corrections and Conditional Release Act and Prisons and Reformatories 
Act be amended to: 

( 1) provide that offenders who are serving their sentences in provincial 
institutions pursuant to section 731 ( 1 )  of the Criminal Code be entitled to 
earn remission based on an aggregate merged term, sentence length 
notwithstanding; and, 
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(2) provide that where the parole of a provincial offender is revoked, the 
offender may lose any earned remission that stood to the offender's credit 
prior to the release on parole. 

(Carried: 17-0-3) 

II - BRITISH COLUMBIA 

Item 1 

Engaging in Sexual Intercourse while infected with AIDS or while HIV Positive 

That Federal Justice undertake in expeditious fashion a study of the need for an 
AIDS-related offence and for testing in regard to AIDS so that recommendations 
could be made for legislation. 

(Carried: 21-0-0) 

Items 2 

Preventative Peace Bonds 

That section 810 be amended 

(1) to provide that a person who fears that another will 
(a) cause personal injury to that person or their spouse or child 
(b) cause significant and unreasonable interference with their 

enjoyment of life 
(c) damage their property; or 
(d) commit a criminal offence in relation to that person, their spouse 

or any member of their family 
may lay an information before a justice. 

(2) to provide that the recognizance that may be ordered be for a term that 
does not exceed three years · 

(3) to provide specifically that section 507 of the Criminal Code applies to · 

section 810 proceedings 

( 4) to permit either the applicant or a peace officer on their behalf to swear 
an information 
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(5) to permit a justice 
(a) to cause the parties to appear for the bearing of the application m: 
(b) to issue a provisional ex parte peace bond which takes effect upon 

notice to the defendant, and may be set aside upon hearing of both 
parties if determined reasonable grounds for the fears do not exist. 

(Defeated: 4-15-1) 

As above, but without paragraph ( 1) (b): 

(Carried: 21-0-2) 

Item 3 

Items Seized - Definition of "Prosecutor" 

That section 490(1) and (5) be amended to state that either a prosecutor or peace 
officer may act as required by those provisions. 

(Carried: 1 8-0-0) 

Item 4 

Prohibition Provisions - Explosive Substances 

That section 100(2) be amended to read: 

a) Where an offender is convicted or discharged under section 736 of an offence 
involving the use, carriage, possession, handling or storage of any firearm or 
ammunition or explosive substance. 

(Carried: 2 1-0-1) 
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Item 5 

Ban on Publishing Information Identifying Complainant in any Document 

That section 486(3) be amended by adding an addition similar to that set out in 
section 38(1.1) of the Young Offenders Act, i.e. an order made pursuant to section 
486(3) does not apply in respect of the disclosure of information in the course of the 
administration of justice where it is not the purpose of .the disclosure to make the 
information known in the community. 

(Carried: 21-0-1) 

Item 6 

The Use of Warrants for Obtaining DNA Samples 

That the 1991 Resolution regarding Seizure of Bodily Substances for DNA Analysis, 
be acted upon. 

(Carried: 20-1 -0) 

Item 7 

The Use of Closed Circuit T�levision for Routine Remand Appearances 

That section 537( 1 )  and 803(1)  be amended to provide that interim appearances for 
accused persons in custody may be performed through the use of closed circuit 
television in correctional facilities, with or without the consent of the accused person, 
but with the provision for the justice to order the personal attendance of the accused 
if it is considered necessary or just and with provision for pdvate communications 
between the accused and counsel. 

(Carried: 20-0-1) 
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Ill - MANITOBA 

Item 1 

Majority Verdict 

That the sub-committee of the Uniform Law Conference examining issues relating 
to juries also consider the question of majority verdicts. 

(Carried: 17-4-0) 

Item 2 

Appellate Courts - Power to Order Re-Trials 

It is recommended that the power to order re-trials be removed as a general power 
and, instead, a power to order a new trial where fresh evidence is introduced ·at the 
Appellate level (and accepted as such) but where the possible effect of that evidence 
upon a jury is uncertain, be substituted. 

(Withdrawn) 

Item 3 

Intimidation of Victims and Witnesses 

It is recommended that a justice, or judge, when ordering the detention of an accused 
until he or she is dealt with according to law, be empowered to make an order that 
the accused abstain from communicating with any witness or other person named in 
the order. 

(Carried : 20-0-2) 

W - NEW BRUNSWICK 

Item 1 

Footprints, Foot Impressions and Teeth Impressions 

That the Criminal Code be amended to permit the seizure of footprints, foot 
impressions or teeth impressions pursuant to a judicia\\y authorized warrant. 

(Carried: 17-1-4) 
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Item 2 

Videotaped Sworn Statements 

That a new offence be created of giving contradictory statements where the first 
statement is a sworn videotaped statement and the second statement is sworn 
testimony in court. 

(Withdrawn) 

W - ONTARIO 

Item 1 

Eight Day Remands 

That sections 537(1)(a) and 803(1) be amended to permit adjournments for greater 
than eight days when the accused is serving a sentence the expiry of which occurs 
subsequent to the adjournment date. 

(Carried: 19-0-0) 

Item 2 

Judicial Interim Release and the Secondary Ground for Detention 

That section 5 15( 10)(b) be amended to add as a ground of detention the fact that 
releasing the accused, in light of the gravity of the offence and the strength of the 
Crown's case, would tend to bring the administration of justice into disrepute. 

(Withdrawn and replaced) 

That Federal Justice study expeditiously the secondary ground as applied to bail 
decisions in light of the decisions in Pearson and Morales so that recommendations 
could be made for legislation. 

(Carried: 16-0-0) 
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Item 3 

Indecent Acts 

That section 173 be amenqed to make it a dual procedure offence with a maximum 
penalty of five years. 

(Defeated: 5-10-7) 

ltem 4 

Publication Ban for Sexual Offences 

That section 486(3) be amended to apply to sexual offences committed prior to the 
enactment of the current list of offences contained in the section. 

(Carried: 21 -0-0) 

Item 5 

Suspension Pending Appeal of Orders to Pay Restitution as a Condition of 
Probation 

That section 683(5) be amended to permit the suspension of any term of probation 
pending appeal, including an order to pay restitution. 

(Carried: 22-0-0) 

Item 6 

Enforcement of Fines 

That section 724 be amended: ( 1 )  to enable the conviction to be entered as a 
judgment in the civi l courts �md the fine to be enforced as a civil- judgment, (2) to 
clarify that the two year l imitation period runs from the date at which the fine go.es 
into default, and (3) to stipulate (in this section or in section 7 18) that a fine is in 
default when it  becomes due and remains unpaid. 

(Carried: 21- 1 -0) 
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Item 7 

Search Warrants to Obtain Bodily Fluids and Substances 

(1) That the Criminal Code be amended to provide for the granting of an ex 
parte warrant or order authorizing the non-surgical seizure of: 
a) bodily fluids and .substances 
b) residues left on the body, e.g., fingernail scrapings, hand washing's 
c) impressions of body parts, e.g., teeth or jaw impressions, x-rays 

Such warrant or order to be granted by a provincial court judge and to be 
subject to appropriate safeguards and limitations. 

Such warrants be available by telewarrant process in appropriate cases. 

(2) That the current Federal Justice review as to the forensic testing, 
admissibility and reliability of evidence obtained by part ( 1 )  continue. 

(Carried: 1 9-1-3) 

Item 8 

Conditional Discharges and the Youn�: Offenders Act 

That section 20(1) of the Young Offenders Act be amended to allow the imposition 
of a conditional discharge. 

(Carried: 17-1-4) 

Item 9 

Criteria for Release and Onus of Proof ip Bail Pending New Trial ()rdered by 
Court of Appeal or Supreme Court of Canada 

That section 679(7) be amended so that an application for bail pending a new trial 
is governed by the same release criteria and onus as contained in the pre-trial 
judicial interim release provisions. 

· 

(Carried: 21 -0-0) 
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V - QUEBEC 

Item 1 

Causing Injury or Death with a Level Exceeding .08 

That subsections (2) and (3) of section 255 of the Criminal Code be amended to 
include paragraph 253(b) of the Criminal Code. 

(Defeated: 5-9-3) 

Item 2 

Power to Stay a Driving Prohibition Order Pending Appeal · 

That section 261 of the Criminal Code be amended so that not only the court, but 
also one of its members, has jurisdiction to dispose of an application to stay a 
prohibition order. 

(Carried: 20-0-0) 

Item 3 

Use of the "would bring the administration of justice into disrepute" test in 
respect of an interim release 

That the expression "in the puhlic interest" be replaced with the expression "would 
bring the administration of justice into disrepute" in sections 497(1 )(f), 498(1)(i), 
515(10)(b), and 679(3)(c) and (4)(c) of the Criminal Code 

That the criteria of "protection" and "safety'' of the public used in section 5 15(10)(b) 
of the Criminal Code be repeated in sections 497(1)(f), 498( 1 )(i), and 679(3)(c) and 
(4)(c) of the Criminal Code. 

· 

(Withdrawn in favour of Ontario Resolution, Item 2) 
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Item 4 

Transcript of Evidence Taken at a Preliminary Inquiry 

That subsections 540(5) and (6) of the Criminal Code be amended so that the 
evidence will be transcribed, in whole or in part, only when requested by either the 
judge or either of the parties. 

(Carried: 20-0-0) 

Item 5 

Proof by Affidavit in Respect of the Unauthorized Use of Credit Cards and 
Computers 

That section 342 of the Criminal Code be added to subsection ( 1 )  of section 657. 1 
of the Criminal Code so that it will be possible to prove the unauthorized use of 
credit cards by affidavit or solemn declaration. 

That subsection 657. 1 (2) of the Criminal Code be amended to add those matters that 
are relevant to proving the offence under section 342 of the Criminal Code to those 
that may be proven by affidavit or solemn declaration. 

(Carried: 21-0-0) 

That section 342.1 of the Criminal Code be added to subsection (1) of section 657.1 
of the Criminal Code so that it will be possible to prove the unauthorized use of 
computers by affidavit or solemn declaration. 

That subsection 657.1(2) of the Criminal Code be amended to add those matters that 
are relevant to proving the offence under section 342.1 of the Criminal Code to those 
that may be proven by affidavit or solemn declaration. 

(Carried: 9-8-3) 

Item 6 

Subpoenas 

That the Criminal Code proviSions on subpoenas be reviewed taking into 
consideration possible amendments: 

( 1) to permit counsel themselves to subpoena witnesses (without the 
production of documents) 
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(2) 

(3) 

CRIMINAL LAW SECTION 

to require prior judicial authorization to subpoena a witness by a party not 
represented by counsel, together with a requirement that the party in 
question prove that the evidence is relevant; 

to require, on a showing that the evidence will be not only relevant but 
useful, judicial authorization before the following persons are subpoenaed: 

(a) a judge or member of the Bar; 
(b) a provincial or federal government minister or deputy minister; 
(c) a person who is in custody; or, 
(d) a person who resides outside the province 

( 4) to provide for several clear days of notice before appearance to the 
persons mentioned in paragraph (c) when served with a subpoena and to 
give a judge the power to reduce this time limit in an emergency; 

(5) to permit a person whose evidence is irrelevant or will not be useful to 
make a motion to quash the subpoena; and, 

(6) to give a judge of the Court before which the witness is to appear 
jurisdiction to rule prior to appearance on a motion to quash the 
subpoena, together with the power to award costs against the party who 
subpoenaed the witness without valid reason. 

(Carried: 20-0-2) 

Item 7 

Costs in Criminal Matters 

That section 840 of the Criminal Code be amended to give the Lieutenant Governor 
in Council the power to provide for fees and allowances other than those established 
by the schedule to Part XXVII of the Criminal Code. 

That the federal Department of Justice task a federal-provincial working group to 
consider recommendations as to the appropriateness of maintaining or ending the 
principle of cost-free criminal proceedings. 

(Carried: 16-0-2) 
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Item 8 

Power to Dispose of Perishables 

That anyone who, under the Criminal Code or other federal statute, seizes goods that 
are either perishable or likely to depreciate rapidly be able to obtain judicial 
authorization, notice having been given where possible, to immediately dispose of 
those goods by returning them to their lawful owners, by selling them on behalf of 
their lawful owners or by destroying them if necessary. 

(Carried: 18-0-0) 

Item 9 

Trafficking in Children 

That the Criminal Code be amended to include a provision prohibiting trafficking in 
children. 

(Carried: 12-0-7) 

VI - SASKATCHEWAN 

Item 1 

Bail Pending Appeal 

That section 679(3) and ( 4) be amended to state grounds for detention based on a 
need for protection of society and public confidence in and respect for the 
administration of justice. 

That section 8 16  be amended to reflect the same grounds for detention as are 
contained in section 679(3) and (4). 

(Withdrawn in favour of Ontario Resolution, Item 2) 

Item 2 

Anal Intercourse 

That section 159 be repealed. 

(Carried: 9-3-8) 
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Item 3 

Recognizances under section 810 of the Criminal Code (Peace Bonds) 

That the maximum period for the recognizance be extended to three years. No 
amendment is sought to increase the prison term permitted if the defendant refuses 
to enter into the recognizance. 

(Withdrawn in favour of British Columbia Resolution, Item 2) 

Item 4 

Parties to Sexual Assault 

That section 272(d) of the Criminal Code be repealed and its content inserted in 
section 273 of the Criminal Code. 

(Carried: 8-6-7) 

VII - CANADA 

Firearms Control: Registration Procedures for Restricted Weapons 

That sections 91 ,  109, and 1 10 be amended to permit a local registrar of firearms to 
issue a permit which would allow the applicant to temporarily possess a restricted 
weapon and where necessary, to take it to and from an approved shooting club while 
the issuance of a Registration Certificate is still pending. 

That this temporary possession provision be left to the discretion of the registrar, but 
limited to cases where the registrar has recommended that the RCMP issue a 
registration certificate to the applicant and where the· applicant already has at least 
one similar restricted weapon registered. 

(Withdrawn) 
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Item 2 

Sealing of Search Warrant Informations 

That the Department of Justice develop a new provision which would prevent 
premature public disclosure of the contents of search warrant informations, but in a 
manner which properly respects the interests protected by the guarantee of freedom 
of expression in section 2(b) of the Charter, the accused and the subject of the 
search. 

(Carried: 19-0-0) 
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COMPTE RENDU 

Presence 

Vingt-sept delegues assistent a Ia reunion de la Section du droit criminel de Ia 
Conference sur l 'uniforrnisation des lois, qui a lieu a Edmonton (Alberta). 

Mot D'ouverture 

M. Robert Murray agit cornme president de la reunion et M. Fred Bobiasz, comme 
secretaire. La Section entreprend ses travaux dimanche, le 15 aout 1993. Le chef 
de chacune des delegations presente les personnes qui l'accompagnent. 

Apres approbation de l'ordre du jour et du compte rendu de Ia reunion de 1992, le 
president fait le point sur les trois questions suivantes soulevees lors de la reunion 
de 1992. 

La Section du droit uniforme a rejete la proposition d'un projet conjoint sur 1' ADN. 

La Section du droit uniforrne a decide, apres avoir examine un document de 
discussion sur les modifications qui pourraient etre apportees a la procedure relative 
au jury, de poursuivre ses travaux sur cette question. On prevoit que des questions 
de droit penal seront etudiees dans le cadre de ces travaux. 

La Section du droit uniforme ne voit pas la necessite de donner suite a la resolution 
suivante, adoptee par la Section du droit crirninel en 1992 : «Que la Section du droit 
criminel renvoie la Loi uniforme sur la sante mentale a la Section du droit uniforme 
pour reexamen a Ia lumiere de la Charte et des dispositions du Code criminel, tel 
que modifie par les Lois du Canada de 1991, ch. 32». Toutefois, apres avoir entendu 
les comrnentaires du president .de la Section du droit crirninel, le president de la 
Section du droit uniforme a convenu de soumettre a nouveau a celle-ci Ia question 
du reexarnen de la Loi uniforme sur Ia sante mentale. 

Rapport du President 

La Section se penche sur 42 resolutions. Quarante et une de celles-ci ont ete 
soumises avant la reunion et !'autre est presentee au cours de celle-d. Trente-quatre 
resolutions sont adoptees dans leur forme originale ou dans une forme rnodifiee, 
deux sont rejetees et six sont retirees. 

Deux documents presentes par le ministere de la Justice -- l'un sur les options en vue 
d'une reforme du droit applicable aux enquetes preliminaires, et ! 'autre, sur les 
propositions de modification au Code criminel (principes gene raux) -- sont examines. 
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En presentant les resolutions qui doivent etre etudiees, le president souligne que ces 
differentes resolutions peuvent etre placees dans les categories suivantes : 

0 

0 

0 

0 

0 

0 

0 

0 

celles qui visent a accro1tre Ia confiance du public dans notre systeme de justice 
penale; 
celles qui visent a rendre plus efficaces les dispositions du Code criminel; 
celles qui font suite a des decisions judiciaires; 
celles qui visent a combler les lacunes que semble contenir le Code criminel; 
celles qui tiennent compte des nouvelles techniques medico-legales; 
celles qui tiennent compte de la toute nouvelle technologie informatique et des 
nouveautes dans le domaine des communications et de la video; 
celles qui visent a ameliorer les procedures judiciaires; 
celles qui visent a assurer une plus grande equite aux personnes qui ont affaire 
au systeme de justice penale. · · 

Rapport du Delegue Federal en Chef 

Le delegue en chef du gouvernement federal fait le point sur les resolutions adoptees 
au cours des annees passees. II mentionne que de nombreux textes de loi en matiere 
penale ont ete adoptes durant 1' exercice 1992-1993 ( C-109 - surveillance electronique; 
C-123 - produits de la criminalite; C-126 - harcelement avec menaces; C-128 -
pornographie juvenile), mais que le projet de loi omnibus, fonde en grande partie sur 
les resolutions de la Conference, est toujours en cours de preparation. II y a toutefois 
eu des progres au · cours de Ia derniere annee en ce qui concerne plusieurs 
resolutions. 

La nouvelle infraction de harcelement criminel reprend, pour l 'essentiel, une 
resolution presentee par Ia Saskatchewan en 1992 sur des modifications a I' article 423 
visant a mieux Iutter contre le  harcelement. Cette infraction est prevue a ! 'article 264 
du Code criminel, qui est entre en vigueur le 1 cr aout 1993. 

Le projet de loi C-109, qui est aussi entre en vigueur le l cr aout dernier, reprend 
plusieurs resolutions presentees dans le passe au cours de reunions de Ia Conference. 

L'article 185 du Code criminel a ete modifie de fa�on qu'une autorisation 
d'intercepter · des communications puisse etre demandee au nom du procureur 
general d'une province relativement a une infraction commise dans une autre . . . 
province. Une resolution presentee par le Quebec et une autre par l'Alperta 
recommandant une telle modification avaient ete adoptees par la Conference en 
1988 et 1991 respectivement. · · 

La definition d' «infraction» a ! 'article 183 a ete modifiee de fa�on a i.nclure l'incendie 
criminel, comme le proposait !'Ontario dans une resolution adoptee en 199 1 .  
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Une nouvelle disposition ajoutee au Code criminel, !'article 184.2, vise les 
interceptions avec consentement. Une telle disposition avait ete proposee par 
l'Ontario en 1990. 

L'article 196 a ete modifie de fa�on a permettre la prolongation du delai pour aviser 
la  personne qui a fait I' objet d'une interception. Cette modification fait suite a une 
resolution presentee par le Canada en 1990. 

Aux termes du nouvel article 487.01, un juge peut decerner un mandat s'il est 
convaincu que des «renseignements relatifs a !'infraction» pourront etre obtenus. 
Cette disposition pourra etre utilisee aux fins de retracer une personne dont on a des 
motifs raisonnables de croire qu'elle a commis une infraction. La Colombie­
Britannique avait propose I' adoption d'une disposition semblable par une resolution 
adoptee en 1989. 

Le nouvel article 487.01 vise egalement les autorisations relatives a Ia surveillance 
video et met en oeuvre une resolution presentee par Ia Colombie-Britannique en 
1987. 

Regles de Procedure 

La Section discute de certaines questions touchant les regles de procedure et decide 
que la regle 7, qui exige que le delegue federal en chef fasse rapport sur Ia situation 
des resolutions adoptees l'annee precedente, doit etre modifiee de fa�on a prevoir 
qu'il doit faire rapport sur Ia situation des resolutions adoptees au cours des annees 
precedentes. 

Le secretaire souligne que certaines administrations n'ont pas soumis, avant le 3 1  
mai, les points qu'elles souhaitaient voir inscrits a l'ordre du jour, comme l'exige la 
regie 3.2. Par ailleurs, on rappelle aux delegues que la regie 8 exige que les 
delegations resument les deliberations portant sur les resolutions adoptees et qu'elles 
transmettent ce resume au secretaire dans les 60 . jours. suivant la cloture de Ia 
reunion. 

Conclusion 

Le comite de mise en candidature recommande que M. Michael Allen, de !'Alberta, 
soit elu president de Ia reunion de Ia Section qui aura lieu en 1994. M. Allen 
remercie le president au nom de tous les delegues pour ses efforts en vue de faire 
de cette reunion une rencontre agreable et utile. On mentionne que la reunion aura 
lieu a l'Ile-du-Prince-Edouard l'an prochain. 
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RESOLUTIONS 

I · ALBERTA 

Point 1 

Peines consecutives 

Modifier Ia Loi sur le systeme correctionnel et la mise en liberte sous condition de 
fa�on a garantir que les peines consecutives sont, de fait, purgees consecutivement 
et qu'il n'y a pas fusion des peines corilme dans le cas des peines concurrentes. Pour 
atteindre ce but, il faudrait modifier la Loi de fa�on a stipprimer le pouvoir de la 
Commission de revoquer la liberation conditionnelle a l'egard de la peine qui est 
purgee. Ainsi, la peine qui est purgee sera toujours «irtterrompue» plutot que 
fusionnee. Une fois que la nouvelle peine d'emprisonnement a ete purgee, la 
Commission nationale des liberations coriditionnelles peut examiner la possibilite 
d'accorder la liberation conditionnelle en ce qui concerne Ia peine qui est purgee. 

(Retiree) 

Point 2 

Demande de clemence de Ia Couronne 

· Modifier l'article 690 du Code criminel de fac;on a remplacer le terme «ministre de 
la Justice» par «procureur general». Cela permettrait au procureur general de la 
province d'exercer les pouvoirs qui sont attribues au ministre federal de la Justice 
dans les cas qui relevent de Ia competence du ministre de la province concernee. 

(Rejetee : 3-18-0) 

Modifier I' article 690 du Code criminel de fa�on a conferer au procureur general de 
la province un droit concurrent d'exercer les pouvoirs qui sont attribues au ministre 
federal de la Justice dans les cas qui relevent de la competence du ministre de la 
province concernee. 

(Rejetee : 5-17-0) 

Modifier }'article 690 du Code criminel de fa�on a fiutoriser le procureur general de 
la province a presenter une demande de clemence de la Couronne au nom d'une 
personne qui a ete condamnee pour un acte criminel en vertu du Code criminel ou 
qui a ete condamnee a Ia detention preventive en vertu de Ia partie XXIV 
( delinquants dangereux ). 

(Adoptee : 20-0- 1)  

66 



SECTION DU DROIT CRIMINEL 

Point 3 

Couts 

Modifier le Code crirninel de fa�on a prevoir !'obligation de donner un avis a la 
Couronne quand une dernande relative aux frais est presentee et a prevoir la tenue 
d'une audience visant a trancher !'adjudication des frais. 

(Adoptee : 6-5-8) 

Modifier le Code criminel de fa�on a prevoir un droit d'appel de !'ordonnance qui 
adjuge des frais et un droit d'appel quant au rnontant des frais. 

(Adoptee : 19-0-1) 

Modifier le Code criminel de fa�on a prevoir les criteres pour !'adjudication des frais. 

(Rejetee : 5-9-6) 

Point 4 

Attestation de Ia transcription par le juge 

Abtoger les dispositions prevues aux paragraphes 682(3) et 715(1} qui obligent le 
juge a attester la preuve recueillie. 

(Adoptee : 20-0-0) 

Pont 5 

Communication de Ia preuve 

Modifier le Code criminel de fa�on a interdire la publication de documents remis a 
l'accuse ou a son avocat dans le cadre de Ia communication de la preuve, sauf si le 
tribunal ordonne cette publication. 

Demander au ministere federal de Ia Justice d'entreprendre rapidement une etude 
des repercussions de Ia communication integrale de la preuve de sorte que des 
modifications legislatives puissent etre recommandees. 

(Adoptee : 18-0-4) 
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Point 6 

Remise de peine meritee par les detenus provinciaux 

Modifier la Loi sur le systeme correctionnel et la mise en liberte sous condition et 
la Loi sur les prisons et les maisons de correction de fa�on a : 

( 1) prevoir que les contrevenants qui purgent leurs peines dans des 
etablissements provinciaux en vertu du paragraphe 731(1) du Code 
criminel ant droit a une remise de peine etablie suivant la duree totale 
d'emprisonnement, peu importe la duree des peines; 

(2) prevoir qu'un contrevenant detenu dans un etablissement provincial dont 
la liberation conditionnelle est revoquee peut perdre son droit a une 
remise de peine qui lui avait ete accordee avant la liberation 
conditionnelle. 

(Adoptee : 17-0-3) 

II - COLOMBIE-BRITANN/QUE 

Point 1 

Avoir des rapports sexuels alors que l'on se sait atteint du SID.A ou seropositif 

Demander au ministere federal de la Justice d'entreprendre rapidement une etude 
dans le but de determiner s'il y a lieu de creer une infraction relative au SIDA de 
sorte que des modifications legislatives puissent etre recommandees. 

(Adoptee : 21-0-0) 

Point 2 

Engagement preventif de ne pas troubler l'ordre public 

Modifier !'article 810 de fac;on a prevoir ce qui suit : 

( 1 )  peut deposer une denonciation devant un juge de  paix quiconque craint 
qu'autrui : 
a) ne lui cause, ou cause a son conjoint ou a ses enfants, des lesions 

. corporelles; 
b) ne trouble gravement et abusivement leur jouissance de la vie; 
c) n'endommage leurs biens; 
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d) ne commette une infraction criminelle a son egard, a l'egard de son 
conjoint ou de tout autre membre de sa famille; 

(2) !'engagement peut etre impose pour une duree n'excedant pas trois ans; 

(3) !'article 507 du Code criminel s'applique aux procedures prevues par 
l'article 810; 

(4) le requerant, ou un agent de Ia paix en son nom, est autorise a deposer 
une denonciation sous serment; 

(5) un juge de paix est autorise : 
a) soit a faire comparaitre les parties lors de I' audition de Ia requete, 
b) soit a prononcer ex pane une ordonnance provisoire enjoignant au 

defendeur de ne pas troubler l'ordre public, laquelle prend effet sur 
notification a ce dernier et peut etre annulee apres audition de 
toutes les parties, si l'on juge que les motifs raisonnables sur 
lesquels la crainte est fondee n'existent pas. 

(Rejetee : 4-15-1) 

Comme ci-dessus, sans l'alinea ( 1 )b). 

(Adoptee : 21-0-2) 

Point 3 

Choses saisies - D�finition du terme «poursuivant» 

Modifier les paragraphes 490(1)  et (5) de fa�on a prevoir qu'un poursuivant ou un 
agent de Ia paix peut agir dans le cadre de ces dispositions. 

(Adoptee : 18-0-0) 
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Point 4 

Ordonnances d'interdiction - Substances explosives 

Modifier le paragraphe 100(2) de fa<;on a prevoir : 

a) le tribunal qui declare un contrevenant coupable ou l'absout en vertu de l'article 
736 soit dans le cas d'une infraction impliquant usage, port, possession, 
maniement ou entreposage d'une arme a feu, de munitions ou d'une substance 
explosive [ ... ]. 

(Adoptee : 21-0-1)  

Point 5 

Ordonnance limitant Ia publication de renseignements sur l'identite du plaignant 

Modifier le paragraphe 486(3) par un ajout semblable a celui du paragraphe 38(1.1) 
de la Loi sur les jeunes contrevenants, soit qu'une ordonnance rendue aux termes ·du 
paragraphe 486(3) ne s'applique pas a Ia divulgation de renseignements dans le cours 
de !'administration de Ia justice lorsque le but de cette divulgation n'est pas de faire 
connaitre le renseignement au grand public. 

(Adoptee : 21-0�1) 

Point 6 

Obtention d 'echantillons d'ADN par mandats 

Donner suite a la resolution de 1991 concernant le prelevement de substances 
corporelles aux fins d'analyse de I' ADN. 

(Adoptee : 20- 1 �0) 

Point 7 

Utilisation de Ia television en circuit ferme pour les comparutions de routine en 
cas de renvoi 

Modifier les paragraphes 537(1)  et 803( 1 )  de fac;;on a permettre des comparutions 
interimaires des prevenus par le recours a Ia television en circuit ferme dans les 
etablissements correctionnels, avec ou sans le consentement du prevenu, a prevoir 
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que le juge de paix peut ordonner Ia comparution en personne du prevenu s'il le juge 
necessaire ou si l'interet de Ia justice l'exige, et a permettre les communications 
privees entre le prevenu et son avocat. 

(Adoptee : 20-0-1 )  

III - MANITOBA 

Point 1 

Verdicts rendus A Ia majorite 

Demander au sous-comite de la Conference sur l'uniformisation des lois charge de 
l'examen des questions relatives au jury de se pencher sur Ia question des verdicts 
rendus a Ia majorite. 

(Adoptee : 17-4-0) 

Point 2 

Cours d'appel - Pouvoir d'ordonner de nouveaux proces 

Supprimer le pouvoir general et absolu d'ordonner de nouveaux proces et le 
remplacer par un  pouvoir d'ordonner un nouveau proces lorsqu'un nouvel element 
de preuve est presente a Ia cour d'appel (et accepte comme tel), mais que l'effet que 
pourrait avoir ce nouvel element sur le jury est incertain. 

(Retiree) 

Point 3 

Intimidation des victimes et des temoins 

Habiliter un juge de paix ou un juge qui ordonne Ia detention d'un prevenu jusqu'a 
ce qu'il soit traite conformement a Ia loi a rendre une ordonnance interdisant au 
prevenu de communiquer avec un temoin ou toute autre personne nommee dans 
!'ordonnance. 

· .  

(Adoptee : 20-0-2) 
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W · NOUVEAU-BRUNSWICK 

Point 1 

Empreintes et cliches de pied et de dents 

Modifier le Code criminel de fa�on a permettre expressement la prise d'empreintes 
ou de cliches de pied ou de dents en vertu d'un mandat judiciaire. 

(Adoptee : 17-1-4) 

Point 2 

Declarations sous serment enregistrees sur videocassette 

Creer urie nouvelle infraction visant les temoignages contradictoires ou la premiere 
deposition est une declaration sous serment enregistree sur videocassette et la 
demdeme, un temoignage sous serment devant le tribunal. 

(Retiree) 

IV - ONTARIO 

Point 1 

Renvoi de huit jours 

Modifier l'alinea 537( 1)a) et le paragraphe 803( 1 )  de fa�on a permettre des 
ajournements de plus de huit jours quand le prevenu purge deja une peine qui 
expirera apres la date de convocation. 

(Adoptee : 19-0-0) 

Point 2 

Mise en liberte provisoire par voie judiciaire et motif secondaire justifiant Ja 
detention 

Modifier l'alinea 5 15( 10)b) de fa�on a ajouter comme motif de detention le fait que 
Ia mise en Jiberte du prevenu, vu la gravite de ! ' infraction et Ia valeur des elements 
de preuve dont dispose Ia Couronne, tendrait a nuire a ! 'administration de Ia justice. 

(Retiree et remplacee) 
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Demander au rninistere federal de la Justice de se pencher rapidement sur la 
question du motif secondaire dans le cas des decisions relatives a la mise en liberte 
sous caution, compte tenu des arrets Pearson et Morales, de sorte que des 
modifications legislatives puissent etre recommandees. 

(Adoptee : 16-0-0) 

Point 3 

Actions indecentes 

Modifier l'article 173 de fa�on a prevoir une infraction mixte, punissable par un 
emprisonnement maximal de cinq ans. 

(Rejetee : 5-10-7) 

Point 4 

Ordonnance limitant Ia publication en ce qui concerne les infractions d'ordre 
sexuel 

Modifier le paragraphe 486(3) de fa�on qu'il s'applique aux infractions d'ordre sexuel 
commises avant !'adoption de la liste d'infractions qu'il contient. 

(Adoptee : 21-0-0) 

Point 5 

Suspension, jusqu'a decision definitive sur l'appel, du paiement du 
dedommagement constituant une condition a une ordonnance de probation 

Modifier le paragraphe 683(5) de fa�on a prevoir la suspension, jusqu'a ce que 
l'appel soit tranche, de toute condition, notamment le paiement du dedommagement, 
dont est assortie ]'ordonnance de probation. 

(Adoptee : 22-0-0) 
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Point 6 

Execution forcee de l'amende 

Modifier l'article 724 de fa�on a : (1)  permettre que, par !'inscription de la 
declaration de culpabilite comme un jugement rendu par un tribunal civil, le montant 
de l'amende devienne executoire comme s'i l  s'agissait d'un jugement rendu par un 
tribunal civil; (2) preciser que la prescription de deux ans commence a courir au 
moment du defaut de paiement de l'amende; et (3) prevoir (a cet article ou a 
!'article 718) qu'il y a defaut des !'expiration du delai de paiement. 

(Adoptee : 2 1- 1-0) 

Point 7 

( 1 )  

Mandats de  perquisition pour obtenir des l iquides et des substances corporels 

a) 
b) 
c) 

Modifier le Code criminel de fa�on a prevoir que peut etre obtenu ex 
parte un mandat ou une ordonnance autorisant le prelevement non 
chirurgical : 

de l iquides et de substances corporels; 
de residus trouves sur le corps (p. ex. le curage des angles) ; 
d'empreintes et de cliches de certaines parties du corps (p. ex. les dents, 
au moyen de rayons X). 

Ce mandat ou cette ordonnance pourrait etre decerne ou rendue par un juge de 
la cour provinciale et etre assujetti aux mesures de protection et aux restrictions 
appropriees. 

Ce mandat pourrait egalement etre obtenu conformement a la procedure des 
telemandats, s'il y a l ieu. 

(2) Demander au ministere federal de Ia Justice de poursuivre l'examen qu'il 
mene actuellement sur les questions d'analyses medico-legales, de 
recevabilite et de fiabilite des elements de preuve obtenus par application 
du paragraphe (1 ). 

· · 

(Adoptee : 19-1-3) 
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Point 8 

Mise en liberte sous condition et Loi sur les jeunes contrevenants 

Modifier le paragraphe 20(1)  de la Loi sur les jeunes contrevenants de fa�on a 
autoriser un juge a rendre une ordonnance de mise en liberte sous condition. 

(Adoptee : 17-1-4) 

Point 9 

Criteres applicables a Ia mise en liberte sous caution et fardeau de Ia preuve en 
attendant le nouveau proces ordonne par Ia cour d'appel ou Ia Cour supreme du 
Canada 

Modifier le paragraphe 679(7) de fa�on que la demande de mise en liberte sous 
caution en attendant un nouveau proces soit regie par les criteres et les regles 
applicables au fardeau de la preuve prevus par les dispositions relatives a Ia mise en 
liberte provisoire par voie judiciaire avant le proces. 

(Adoptee : 21-0-0) 

V - QUEBEC 

Point 1 

Causer des blessures ou Ia mort en ayant plus de .08 

Modifier les paragraphes (2) et (3) de !'article 255 du Code criminel pour y inclure 
l'alinea 253b) du Code criminel . 

, 

(Rejetee : 5-9-3} 

Point 2 

Pouvoir de suspendre une ordonnance d'interdiction de conduire pendant l'appel 

Modifier l'article 261 du Code criminel afin que non seulement le tribunal mais aussi 
l'un de ses membres ait juridiction pour disposer d'une demande de suspension 
d'interdiction de conduire. 

(Adoptee : 20-0-0) 
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Point 3 

Utilisation du critere «susceptible de deconsiderer ]'administration de Ia justice» 
en matil�re de remise en liberte provisoite 

Remplacer }'expression «dans l'interet public» par !'expression «susceptible de 
deconsiderer !'administration de la justice» aux alineas 497(1)£), 498(1 )i), 5 15(10)b) 
ainsi que 679{3)c) et (4)c) du Code criminel. 

Reprendre, aux alineas 497( 1)£), 498(1 )i) ainsi que 679(3)c) et (4)c) du Code 
criminel, les criteres de Ia «protection» et de Ia «securite» du public utilises a 
l'alinea 5 15 ( 10)b) du Code criminel. 

(Retiree en faveur de la resolution de l'Ontario figurant au point 2) 

Point 4 

Transcription des temoignages recueillis a l'enquete preliminaire 

Modifier les paragraphes (5) et (6) de !'article 540 du Code criminel de fa�on a ce 
que la transcription totale au partie lie des temoignages ne soit faite que sur demande 
du juge ou des parties. 

(Adoptee : 20-0-0) 

Point 5 

Preuve par affidavit en matiere d'utilisation non autorisee de cartes de credit et 
d'ordinateurs 

Ajouter !'article 342 du Code criminel au paragraphe ( 1 )  de !'article 657.1  du Code 
criminel afin qu'il soit possible de faire la preuve par affidavit ou declaration 
solennelle de !'utilisation non autorisee de cartes de credit ou d'ord inateurs. 

Modifier le paragraphe (2) de !'article 657. 1 du Code criminel afin que soient ajoutes 
aux elements pouvant etre indus dans !'affidavit ou declaration solennelle ceux 
pouvant permettre de prouver les infractions prevues a ! 'article 342 · du Code 
criminel. 

(Adoptee : 21-0-0) 
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Ajouter !'article 342. 1 du Code criminel au paragraphe ( 1 )  de l'article 657.1 du Code 
criminel afin qu'il soit possible de faire la preuve par affidavit ou declaration 
solennelle de !'utilisation non autorisee de cartes de credit ou d'ordinateurs. 

Modifier le paragraphe (2) de I' article 657.1 du Code criminel afin que soient ajoutes 
aux elements pouvant etre indus dans !'affidavit OU declaration solennelle GeUX 
pouvant permettre de prouver les infractions prevues a l'article 342.1 du Code 
criminel. 

(Adoptee : 9-8-3) 

Point 6 

Assignation des temoins 

Revoir les dispositions du Code criminel sur les assignations des temoins en prenant 
en consideration les modifications possibles suivantes visant a : 

( 1)  permettre aux procureurs des parties d'assigner eux-memes les temoins 
(sans production de documents); 

(2) exiger une autorisation judiciaire prealable a }'assignation d'un temoin par 
une partie non representee par procureur, avec }'obligation pour celle-ci 
de demontrer la pertinence du temoignage; 

(3) exiger, sur preuve que non seulement le temoignage sera pertinent mais 
aussi utile, une autorisation judiciaire prealable a !'assignation des 
personnes suivantes : 

a) un juge ou un membre du Barreau; 
b) un ministre ou un sous-ministre du gouvernement provincial ou 

federal; 
c) une personne detenue; 
d) une personne residant a l 'exterieur de la province; 

(4) prevoir que le subpoena destine aux personnes mentionnees a l'alinea c) 
doit etre signifie un certain nombre minimum de jours francs avant . la 
comparution de celles-ci et donner a un juge le pouvoir de reduire ce 
delai en cas d'urgence; 

(5)  permettre a la personne dont le temoignage n'est pas pertinent ou ne sera 
pas utile de presenter une requete en annulation de subpoena; 
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(6) donner a un juge de la Cour devant laquelle le temoin est assigne a 
compara1tre competence pour statuer, avant cette comparution, sur une 
requete en annulation de subpoena, avec pouvoir de condamner aux. frais 
la partie qui a assigne le temoin sans raison valable. 

(Adoptee : 20-0-2) 

Point 7 

Frais en matiere criminelle 

Modifier !'article 840 du Code criminel pour donner au lieutenant-gouverneur en 
conseil le pouvoir d'adopter un tarif d'honoraires et allocations autre que celui 
figurant a l'annexe de la partie XXVII du Code criminel. 

Demander au ministere federal de la Justice de donner a un groupe de travail 
federal-provincial mandat de faire des recommandations relativement a l'opportunite 
de maintenir ou non le principe de Ia gratuite des procedures en matiere criminelle. 

(Adoptee : 16-0-2) 

Point 8 

Pouvoir de disposer de biens perissables 

Prevoir que les personnes qui procedent, en vertu du Code criminel ou d'une autre 
loi federale, a la saisie de biens perissables ou de nature a se deprecier rapidemen,t 
peuvent obtenir une autorisation judiciaire, dont avis est donne lorsqu'il est possible 
de le faire, leur permettant de disposer dans les meiHeurs delais de ces biens en les 
remettant a leurs propri<�taires legitimes, en les vendant pour le compte de ceux-ci 
ou en les detruisant si necessaire. 

(Adoptee : 18-0-0) 

Point 9 

Trafic d'enfants 

Modifier le Code criminel afin d'y inclure une disposition prohibant le · trafic 
d'enfants. 

(Adoptee : 12-0-7) 
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VI - SASKATCHEWAN 

Point 1 

Mise en liberte en attendant Ia decision de l'appel 

Modifier les paragraphes 679(3) et (4) de fa�on a enoncer des motifs de detention 
fondes sur la necessite de proteger la societe et la confiance du public dans 
!'administration de la justice. 

Modifier l'article 816 de fa�on a y prevoir les memes motifs de detention que ceux 
prevus aux paragraphes 679(3) et (4). 

(Retiree en faveur de Ia resolution de !'Ontario figurant au point 2) 

Point 2 

Relations sexuelles anales 

Abroger !'article 159. 

(Adoptee : 9-3-8) 

Point 3 

Engagements aux termes de \'article 810 du Code crirninel (engagement de ne 
pas troubler l'ordre public) 

Etendre la periode maximale de l'engagement jusqu'a trois ans. Aucune modification 
n'est recherchee en ce qui a trait a la duree de la peine d'emprisonnement pouvant 
etre infligee si le defendeur refuse de souscrire !'engagement. 

Point 4 

(Retiree en faveur de Ia resolution de la Colombie-Britannique 
figurant au point 2) 

Parties a une agression sexuelle 

Abroger l'alinea 272d) du Code criminel et incorporer les elements qu'il renferme 
a l'article 273 du Code criminel. 

(Adoptee : 8-6-7) 
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VII - CANADA 

Point 1 

Controle des armes a feu : procedure d'enregistrement des armes a autorisation 
restreinte 

Modifier les articles 91 ,  109 et 1 10 de fa�on a permettre a un registraire local des 
armes a feu de delivrer un permis qui donnerait au requerant l'opportunite de 
posseder temporairement une arme a autorisation restreinte et, si necessaire, de la 
transporter a l 'interieur et a l'exterieur d'un club de tir approuve pendant que la 
delivrance du certificat d'enregistrement a lieu. 

Laisser cette disposition sur Ia possession temporaire a la discretion du registraire, 
mais la restreindre aux cas ou le registraire a recommande que Ia GRC delivre un 
certificat d'enregistrement au requerant et ou le requerant poss�de deja au moins 
une arme a autorisation restreinte analogue deja enregistree. 

(Retiree) 

Point 2 

Scelle des denonciations pour mandat de perquisition 

Demander au ministere de la Justice d'elaborer une nouvelle disposition qui 
interdirait la divulgation prematuree du contenu des denonciations pour mandat de 
perquisition, d'une fa�on qui respecte les interets de ]'accuse et de Ia personne visee 
par la perquisition, de meme que Ia liberte d'expression garantie par l'alinea 2b) de 
Ia Charte. 

· 

(Adoptee : 19-0-0) 
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MINUTES 

Opening of Meeting 

The meeting opened at 11:15 a.m., on Thursday, October 19. Howard F. Morton, 
Q.C presided as Chairman, Claudette N. Racette acted as Secretary. 

President's Report (Howard F. Morton, Q. C.) 

At the outset, I would like to thank you for the privilege of having served as your 
President over the past year. I enjoyed coming to this Conference for a number of 
years as a working delegate and I have certainly enjoyed the discussions. 

I would like to thank our Executive for their support during the. year. The work of 
the President is really the work of the Executive and the Exe.cutive Director. 
Particularly, I would like to thank Claudette Racette for her invaluable assistance 
and continuing efforts to ensure that I was not too late in doing all of the things that 
I was supposed to do. 

The Executive had two very productive meetings with Jurisdictional Representatives 
during the course of the meetings. Each jurisdiction was asked to send no more than 
two representatives (one criminal law and one uniform law) to meet with members 
of the Executive for an informal discussion as to how we can improve the workings 
of the Conference. 

I would like to thank those who attended the meetings and provided us with their 
input as to how the Conference might be improved. I will have more to say on this 
subject in a moment. 

The first two editions of the COMMUNIQUE contained a column entitled The 
President's Message. In these columns I attempted to set out some of my views with 
respect to several issues surrounding the Conference. I will attempt not to be 
repetitive, as I am often accused of doing in Court. 

I would like to deal with four broad issues that I see as critical to the continued 
functioning of the Uniform Law Conference of Canada. When I say that they are 
four broad issues, they are my views and I believe are shared by members of the 
Executive. They are certainly my views and they are simply views that I am asking 
you to consider. I do not see it as the role of the . President to impose his or her 
personal views without bringing a formal resolution before the Conference as a 
whole. 

The first category that I feel is important to the continuing work of the Conference 
is improved communication and Accountability to the membership as a whole. The 
first step we took in attempting to improve that communication was the 
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COMMUNIQUE. Its purpose was to keep the membership informed of the workings 
of the Executive so that you just don't learn on your arrival in Prince Edward Island 
next August what the Executive bas been doing all year. 

We have decided, with the help of the Jurisdictional Representatives, that the 
COMMUNIQUE will be published on a quarterly basis. Therefore, there will be four 
issues between now and the meeting in P .E.I. In these issues you will be kept up-to­
date not only of decisions made by the Executive, but of things which the Executive 
a re considering. We invite your input through the COMMUNIQUE or through 
letters to the new President with respect to your views on any of those issues. 

I am pleased to announce that the COMMUNIQUE will be translated into French. 
The Province of New Brunswick bas very kindly offered to provide that service. The 
COMMUNIQUE will be reflective of this country, it will be bilingual. 

Secondly, under the heading of Communication and Accountability, I would like to 
speak briefly to the formalization of meetings with Jurisdictional Representatives 
from each jurisdiction. My own personal view is that at every Annual Meeting, there 
ought to be at least one, and perhaps two, informal discussions with the Jurisdictional 
Representatives. In addition, at our meetings with Jurisdictional Representatives this 
year, we decided that at a minimum, there would be one conference call during the 
year between members of the Executive and the Jurisdictional Representatives. 

In taking the position which we have with the Jurisdictional Representatives, we 
have, I suppose in legal terms, attempted to entrench the role of the Jurisdictional 
Representatives in the decision making process of the Executive, and therefore the 
Conference. Of course, the day to day . decisions must be made by the Executive, 
subject of course always to formal resolutions by the Conference as a whole. It is my 
strong view that in the course of the year, ideas for improvement of the Conference 
must come from the membership at large. Ideas must filter up as opposed to filtering 
down. 

The second heading I would like to deal with is the Financial Health of the 
Conference. This year, your Executive has, primarily through the efforts of Peter 
Lown and the Alberta Law Reform Institute, saved the Conference approximately 
$20,000 in the production of the Annual Proceedings. Our view was that we simply 
could not afford the luxury of the expenditure we were making. In my opinion, and 
I know it is shared by most of you that I have spoken to, the quality of the text and 
the paper of the 1992 Proceedings was better than it has been in previous years. 

In  addition, we have saved the Conference close to $1,800 in audit fees by asking your 
approval to accept the lowest bid. This is a relatively easy audit to do, and it simply 
did not seem to us that we needed the prestige of a large auditing firm to do our 
audit. 
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The third .effort we made in cost savings for the Executive was that in previous years 
we would have four Executive meetings in different parts of �anada. This year, our 
meetings were by way of conference calls. That also represents a saving for the 
Conference. 

While we have made some efforts in terms of saving the Conference money and 
living within our means, it is my very strong view that we must · consider other 
innovative and alternative ways of financing the work of the Conference. 

The entire country is in a period of financial constraint. We too must be in keeping 
with the mood of the country that strongly feels that governments, organizations, 
particularly those involving lawyers, which are expending public funds by way of 
expense accounts or grants, must attempt to do so in the most fiscally responsible 
method possible. 

Some of the things I would ask you to consider, and it is my hope that the new 
Executive will consider, are innovative ways of coming up with alternatives to, in 
some cases, the yearly grant. If there is a province or a territorial jurisdiction where 
cabinet or board simply refuse a grant, then it is my personal view that 
accommodation can be made for that one jurisdiction or those jurisdictions to ensure 
that either by way of services in kind, or registration fees, or other innovative ways, 
an amount equal to what the grant would have been, is payable to the Conference. 
I know that the question of registration fees will ramble some of you. Again these 
are my personal views, and they are only views which I am asking both you and the 
new Executive to consider. 

In addition to being innovative in the way we collect our grants, it is my personal 
view that we must come up with an alternative vehicle to raise contributions to the 
Conference which would result i n  an income tax receipt. As you are aware, we have 
an opinion from Revenue Canada that the endowment fund approach would not 
result in a mechanism by which we could give income tax receipts to donors. The 
new Executive, looking to you, the membership, for ideas, must find some legal 
vehicle which wil l  result in contributions being tax deductible. 

We must also, in my respectful  view, look to the legal profession and legal 
organizations for financial assistance. We must examine the concept of specific 
project funding. That is, when we have a particular project that various agencies, 
governments or even private sector groups might b� interested in, that we seek 
funding from them. 

The third area I would ask you to consider is a broader sale of the Annual 
Proceedings. As you are aware. apart from the Delegates and members of the 
Cqnference, we started this year to sell the Proceedings at a cost recovery basis. We 
will continue to do this, or at least it is my hope that the new Executive will continue 
this for the coming year by charging $20.00 or $25.00 to all agencies and 

83 



UNIFORM LAW CONFERENCE OF CANADA 

organizations who desire a copy of our Proceedings. The members of this 
Conference will continue to receive the Proceedings free of charge. 

I want to add a caveat to some of the ways that I think we can raise more money, 
and I look to you to find other innovative ways. The caveat is this. In looking to 
other places to find money, we are not selling shares in the Uniform Law Conference 
of Canada. The Conference can in no way sacrifice its autonomy and independence. 
I am in no way suggesting that by looking to alternative methods of financing, we in 
any way sacrifice either our autonomy or our independence. 

The third area I would like to touch on is the Renewal Report. As you are aware, 
by way of Resolution, this Conference is committed to the Renewal Report. There 
is a reality however, that we must examirie. 

Several of the recommendations of the Renewal Report are simply not economically 
feasible at this time. They are too costly. They were perhaps too costly when we 
passed them, but as our economy has spiralled downward since that time, they are 
clearly too expensive now. I am thinking in particular of things like a full time staff 
with paid researchers, lawyers and elaborate offices. 

The second point I would like to make with respect to the Renewal Report, and I 
say this with great respect to the authors of the Report, i s  that like all reports, some 
of the recommendations are already outdated. It is my personal view that some of 
the concepts in that report must be rethought by the membership at large. 

Finally I would like to speak to the work and scope of the Conference. I can't take 
credit for these ideas. Most of them were generated by our two meetings with the 
Jurisdictional Representatives. Again, I emphasize that these are only matters I ask 
you to consider, although they are my personal views. 

First, we must enhance the profile of the Conference and its valuable contributions 
to all Canadians. There must be a wider distribution of the Proceedings for example. 
I am not suggesting that we become Fuller Brush salesmen going out rapping on 
doors to make ourselves known. However, there are subtle but effective ways in 
which we can enhance the knowledge of this Conference and the valuable 
contributions which it makes. 

We must look beyond, in my view, to lawyers, law professors, members of the 
judiciary. It has often been said that the law was far too important to be left to 
lawyers alone. I have to keep reminding myself that the law is not some idle stand­
alone to be worshipped. It is simply a social tool by which society improves the 
quality of life of its members and makes it easier for all of us to get along. That is 
what the law is, and that is what the law should be. 

Another suggestion that I would ask you to consider is that the Conference perhap� 
broaden the size of i ts delegates. I would ask you to consider closer links with the 
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Canadian Bar Association, members of the judiciary, non�legal groups, criminal 
lawyers' associations, Deputy Ministers, law reform bodies and in particular, 
organizations concerned with what has been commonly referred to as social justice. 
Surely the law is but a minor component of S()cial justice. 

I would also ask you to evaluate the need to balance the law reform component of 
our Conference and our major objective which is the harmonization of laws in the 
various jurisdictions. I would ask you to reconsider the number and scope of 
projects. My personal view, and again, I benefit from this personal view having 
listened to the Jurisdictional Representatives, is that we must consider what I call 
more bite size projects that can be turned around in a quick period of time in order 
to show that this Conference is capable of accomplishing needed changes to the law 
and ensuring that these changes are harmonized across the country. In that vein, 
again I would ask that we consider entering into joint ventures with government 
agencies and the private sector. Again, at no sacrifice or risk to the independence 
or autonomy of this body. 

I would ask you to consider filling the gap left by the termination of several Federal, 
territorial and provincial agencies. For example, the Law Reform Commission of 
Canada. In my view, a tremendous gap has been left and there is an opportunity for 
the Conference to provide the very worthwhile work that those agencies were doing. 

Finally, in light of my view with respect to social justice as opposed to merely legal 
justice, I would ask you to consider the involvement of Ministries other than Justice 
Ministries at this Conference. I know on the uniform law side, that has been done 
from time to time. · I think on the criminal side, my own personal view is that we . 
have to broaden the scope of the input that we receive with respect to criminal law. 

I apologize for being so long. That is the President's report. If there is any need for 
clarification, I would be glad to listen. In terms of debate however, that is my report. 
I preface it by saying that these are my views and in order to keep this meeting as 
short as possible, 1 would be glad for questions of clarrification, but my own view is 
that it is not appropriate to debate my personal views. 

He then moved that his report be adopted as presented. Seconded by Daniel 
Prefontaine, carried unanimously. 

Report from the Criminal Law Section 

Robert Murray, Chairman of the Criminal Law Section, presented the following 
repQrt: 

I would like to thank Howard Morton as President of this year's Conference and 
Claudette Racette for their assistance to me as Chair of the Criminal Law Section. 
I would certainly l ike to thank Fred Bobiasz, Secretary of the Criminal Law Section. 
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I can assure the new Chair that he/she will be in good hands and well served by 
Fred in preparation for the Criminal Law Section's Agenda. 

The Criminal Law Section had 27 delegates this year, including 6 defence counsels. 
They considered 42 resolutions, 34 were adopted either in whole or in part, 6 were 
withdrawn and 2 were defeated. The discussion took place over a total of 2 full days. 
The debate and discussion were very well received by everyone. It was very 
productive. I think the participation of the 6 defence counsels made it even more 
so. Without their presence, there would have be a great abyss, certainly at our 
meetings. Whatever can be done to encourage the participation of the defence bar 
in the Criminal Law Section would be well worth the effort. 

One full day was set aside for discussion of the two Federal papers submitted by the 
Federal Department of Justice. The first dealt with the Preliminary Hearing and 
Proposals for Reform. The second dealt with Part I of the Criminal Code, which 
now contains close to 40 sections and really is the blueprint for the remainder of the 
Criminal Code. There were two very important items that generated a lot of 
discussion and I think that there was a remarkable degree of consensus among the 
participants, particularly in the area of preliminary hearing reform. 

The Senior Federal Delegate, as is the tradition and requirement of our Section, 
reported on the status of earlier recommendations in past years. Seven Bills passed 
by Parliament within the last few months and just proclaimed contained many of the 
resolutions of the Criminal Law Section. For example, Bill C109 on Electronic 
Surveyance, Bill C123 on Proceeds of Crime, Bill C126 on Family Violence, Child 
Abuse and Violence Against Women which included the antiwstalking provision, Bill 
C128 on Child Pornography. All of these Bills had certain elements which were 
based on resolutions passed in prior years. 

In addition, there is a Criminal Omnibus Bill which has been prepared and ready for 
consideration by Parliament. We are advised that most of the provisions in that Bill 
have been considered and passed in prior year meetings of the Criminal Law Section. 

We noted the absence of Delegates from 3 jurisdictions: Newfoundland, Nova Scotia 
and the Northwest Territories. I am assured that at least 2 of those jurisdictions, if 
not all three, will be back at next year's Conference. There were various reasons why 
they could not send Delegates this year, but next year, they will be back with us. 

The Chair for next year's meeting has been elected and I am pleased to pass over the 
gavel to Michael Allen from Alberta. Michael has a task ahead of him, but I. know 
he can meet the challenge and that next year's meeting will be even better than this 
year. 

The Section acknowledges the tremendous job done by our Alberta hosts and I would 
like to acknowledge Peter Pagano, Peter Lown, Michael Allen, Alex Pringle, Paul 
Bourque and Clark Dalton. I know there are others, but in terms of our Section and 
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our operation, I want to specfically thank those individuals. They certainly put us in 
an environment where we could have productive meetings and we had a very 
pleasant and most enjoyable visit to Alberta. We thank you all for making the effort 
to make us welcome. 

Robert Murray moved the adoption of his report, seconded by Richard Mosley. 
Motion carried unanimously. 

· 

Report of the Uniform Law Section 

John Gregory, Chairman of the Uniform Law Section presented the following report: 

The Uniform Law Section had a very productive meeting. Two uniform acts were 
adopted: One dealing with Evidence of Children and one with the implementing of 
the Hague Convention on Intercountry Adoption, three months after the Hague 
Conference adopted its own Convention. We had an early start and managed to 
come in fairly quickly. This will allow jurisdictions that wish to implement that 
Convention to do so pretty well immediately, which would help Canada to ratify that 
Convention, assuming that there is the will in the jurisdictions to do it. Certainly, 
there is no barrier of having to deal with the basics. Each jurisdiction will have some 
supplementary work to do to deal with some of the requirements of the Convention 
at home. 

The Section also took a very significant step towards the adoption of a uniform act 
on the taking of civil jurisdiction and the transfer of civil cases from one jurisdiction 
to the next. This is a project that grew out of a reference from the Ministers of 
Justice to the Uniform Law Conference in 1 990. The first step in our· response was 
the adoption of the Uniform Enforcement of Canadian Judgments Act a couple of 
years ago. This is the logical next step. The Conference agreed on the wording of 
the Act to be submitted to the Ministers of Justice with a recommendation that a 
consultation. be conducted with members of the Bar, members of the judiciary and 
other interested parties, a consultation in which the Uniform Law Section of the 
Conference would like to be involved. We anticipate that we will deal with this 
again next year and adopt the Uniform Act that wil l  reflect the consultations. 

We also advanced work . significantly on uniform legislation on Cost of Credit 
Disclosure. We also continued uniform work on Commercial Liens and began work 
on the Transfer Investment Securities, a very technical area that was extremely 
clearly laid out to us by Eric Spink of the Alberta .Law Reform Institute. 

In addition, we have undertaken work on two aspects of the work of evidence. One 
is the effect on the law of evidence of electronic commerce, essentially providing 
probably something like a business records rule for electronic records. The other 
aspect of evidence that we are dealing with will be an attempt to establish the 
foundation for admissibility of DNA evidence. In both of those projects, we will be 
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soliciting assistance from the Criminal Law Section, since in both cases, the rules will 
apply to a very large extent in both civil and criminal litigation. 

We have also began work on a project on juries where the principles are the same, 
be it criminal or civil procedures. We do not anticipate a uniform act on this topic 
although this could change. Rather than a uniform act, we are projecting the 
adoption of principles or guidelines for the selection of juries. We are also looking 
at working closely with the Criminal Law Section. We anticipate that our project will 
be headed by Moira McConnell of the Law Reform Commission of Nova Scotia, with 
the assistance of William Hurlburt of the Alberta Law Reform Institute and Stewart 
Whitley of Manitoba. We will profit from the work that has already been done in 
this area in several provinces as well as at the Federal leveL 

Two other projects worth noting. One is a possible project with the National 
Conference of Commissioners on Uniform State Laws dealing with the enforcement 
of maintenance and support orders across the boarder. It is the view of a number 
of people involved in that area in Canada that the American law is unsatisfactory in 
enforcing Canadian orders in the United States, both the new and old versions of 
American law. We will be making representations to the National Conference to 
suggest curing that problem. If they find they are having problems coming this way, 
then we may end up looking at the Reciprocal Enforcement of Maintenance Orders 
Act which is uniform legislation here as well. 

There was a great deal of enthusiasm from members of the Liaison Committee 
between the National Conference and ourselves on the DNA Evidence project as 
well. That is one where the Americans do not have something under way, but they 
are launching a review of the law of evidence. That is clearly an area where they will 
have to take some action. We may be able to do a joint project with them as well. 

The final project I want to mention is a response of the Uniform Law Conference, 
through the Uniform Law Section in the first instance, but not in the final instance, 
to the Federal/Provincial/Territorial Working Group on Gender Equality. The 
Ministers responsible for Justice issues in Quebec city in May approved in principle, 
the most urgent of the recommendations of the Working Group. Two of them 
referred specifically to the Uniform Law Conference. Both of them deal with 
drafting. One of them deals with clear language drafting, and the other deals with 
non-sexist drafting guidelines. I believe the Conferen<:e has already dealt with the 
latter, but plain language drafting guidelines is something that the Conference has 
not dealt with expressly. The Conference, of course, has drafting guidelines that it 
feels leads to plain language. 

· 

The Uniform Law Section proposes to refer this matter to the Drafting Section since 
it really is not within our immediate competence. But I believe the Uniform Law 
Conference as a whole has to be in a position to respond to the Ministers of Justice 
on this issue at some point in time. 
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There are a number of other projects that the Steering Committee will be dealing 
with over the course of the coming year. 

I would echo Bob Murray's thanks to the organizers of this year's Conference. It 
certainly ran smoothly from my point of view, and this is basically because everything 
we needed had already been taken care of. I think I can reflect the views of members 
of the Section in thanking them for a very agreeable time. 

John Gregory moved the adoption of his report, seconded by Raymond Moore. 
Motion carried unanimously. 

Report of the Drafting Section 

Peter Pagano, Chairman of the Drafting Section, presented the following report: 

The Drafting Section met twice during the meetings. Although the meetings were 
not very long, the issue at hand was quite significant. The Section was trying to 
determine whether the Section was still necessary as part of the Uniform Law 
Conference of Canada. 

In the end, the Drafting Section felt that they should continue as part of the 
Conference. In addition, further discussion on the future of the Drafting Section will 
be brought up at the meeting of Legislative and Parliamentary Counsels in 
September. . It was resolved that a better tie, particularly with the Steering 
Committee would ensure the health of the Drafting Section. 

The Nominating Committee of the Drafting Section nominated Gordon Johnson as 
the new Chair of the Drafting Section. The nomination was approved by the Section. 
There will be no official Vice-Chair, however, in the event the Chair cannot act, the 
most senior Legislative Counsel at the particular meeting will act as Chair. 

Peter Pagano moved the adoption of his report. Motion seconded by John Gregory. 
The motion was carried unanimously. 

Report from the Resolution 's Committee 

Chris Curran, Anne-Marie Trahan, Raymond Moore, Clark Dalton and Peter Lown, 
presented the following resolution: 

RESOLVED that the Conference express its appreciation by way of a letter from the 
Executive Director to: 

1. The City of Edmonton and Mayor Jan Reimer who welcomed delegates to the 
City. 
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2. The province of Alberta and the Ministry of Justice which hosted the 75th 
Meeting of the Conference: 

- at which we again welcomed our colleagues from Quebec 
- which provided fruitful and stimulating intellectual discussions 
- during which we enjoyed lively camaraderie and conviviality. 

3. To the Organizing Committee of: 

Rob Remmer, Barb Lupul, Peter Pagano, Q.C., Clark Dalton, 
Paul Bourque and Peter Lown, ably assisted by Norma Smith and Kelley 
Matheson. 

4. To the following volunteers: 

Jocelyn Rodgers, Ida Smith, Lori Johnson, James Thorlakson and Janet 
Brzezicki. 

5.  To our umpire, Ron Jacobs, for his extreme impartiality and patience. 

6. To our colleagues from the National Conference in the United States, the 
Immediate Past President, Dwight Hamilton and Tiz Hamilton and the Chairman 
of the U.S. Liaison Committee, Jeremiah Marsh and Marietta Marsh. 

7. To our able and patient interpreters: 

Louise Perry, Helene Rochon, Dorothy Charbonneau, Jennifer Dykstra, 
Carole Levesque and Huguette Lemieux .. 

8. To our ever helpful Secretariat: 

Rick Millette, Carol Bourgeois, Pat Fagan and Nicole Henrie. 

9. To the Section Chairpersons whose leadership contributed to the success of the 
discussions. 

The Resolution requires that a letter from the Executive Director go to all of these 
persons thanking them for their assistance. 

And because of appropriate draft ing, there is a final part to the Resolution which 
does not require the Executive Director to write a letter to herself that says "by this 
Resolution, the Conference expresses its appreciation to the Executive Director, 
Claudette Racette, who attended her first Annual Conference, the first in a long and 
profitable association, we hope." 
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Peter Lown moved that the Report of the Resolutions Committee be adopted as 
presented, seconded by Dan Prefontaine. The motion was carried unanimously. 

Future Meetings 

Raymond Moore stated that Prince Edward Island will be delighted to welcome the 
Delegates to its beautiful Island in August 1994. There are a number of exciting 
things that happen on the Island in August. He was not in a position to announce 
specifics at the moment. The meeting will take place the 2nd or 3rd week in August, 
1994. 

Thanking Mr. Moore, the Chairman stated that the Conference was looking forward 
to meeting in Prince Edward Island next year. 

Before inviting Paul Monty to speak on behalf of the Province of Quebec, the 
Chairman expressed the Conference's joy at the return of the Quebec Delegation to 
the Conference this year. 

Paul Monty stated that Quebec would be very pleased to receive the Delegates to the 
Conference in 1995, probably in Quebec City. He commented that the only 
preoccupation he has at the moment, is to maintain the quality of the welcome that 
we had received in Edmonton this year. He hopes that the weather will be as good 
in Quebec City as it was in Edmonton this year. 

Report from tlze Nominating Committee 

The Nominating Committee consisted of Daniel Prefontaine, Chairman, Graham 
Walker, Richard Hubley, Gerald Temblay and Michael Allen. The report was 
presented by the Chairman who presented the fol lowing Motion: 

MOVE that Peter Lown be appointed as President for the coming year and Anne­
Marie Trahan be appointed as Vice President. 

The motion was seconded by Graham Walker and carried unanimously. 

Any Other Business 

Graham Walker moved a formal motion of thanks to the President, Howard 
Morton, for his year and the efforts he had put into it. The motion was seconded 
by Raymond Moore and unanimously carried. 

As Chairman of the Organizing Committee, Peter Pagano stated that as his last 
function, he wanted to say how happy he was that everyone enjoyed themselves 
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in Alberta. The Organizing Committee worked very hard and someone was 
smiling upon us with beautiful weather. He thank everyone for the thanks that 
had been expressed throughout the week and was delighted that Alberta was 
good to all the Delegates. 

Adjournment 

There being no further business, the meeting adjourned at 12: 15. Motion by Peter 
Pagano, seconded by Peter Lown and carried unanimously. 
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AUDITORS' REPORT 

To the Members of 
Uniform Law Conference of Canada 

, 
We have audited the balance sheet of Uniform Law Conference of Canada as 
at March 31 ,  1993 and the statements of revenue, expenses and equity and cash 
flows for the year then ended. These financial statements are the responsibility of 
the organization's management Our responsibility is to express an opinion on 
these fmancial statements based on our audit 

We conducted our audit in accordance with generally accepted auditinJ standards. 
Those standards require that we plan and perform an audit to obtain reasonable 
assurance whether the fmancial statements are free of material misstatement An 
audit includes examining, on a test basis, evidence supporting the amounts and 
disclosures in the financial statements. An audit also includes assessing tbe 
accountin� principles used and significant estimates made by management, as well 
as evaluating the overall fmancial statement presentation. 

In our opinion, these fmancial statement$ present fairly, in all material respects, the 
fmancial position of the Conference as at March 31, 1993 and the results of its 
operations and the changes in its fmancial position for the year then ended in 
accordance with generally accepted accounting principles. 

Ottawa. Canada, 
June 2, 1993. 
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BALANCE SHEET 

As at March 31 

ASSETS 
Cash 
Term deposits, at cost 
A<XXlUllts receivable 

LIABILITIES AND EQUITY 
Accounts payable 
Equity 

ASSETS 
Cash 
Term deposits, at cost 
Accoonts receivable 

EQUITY 

GENERAL FUND 

RESEARCH FUND 

CONFERENCE FUND 
ASSETS 
Term deposiU 
LJAJIU.ITJES AND EQUITY 
Deferred revenue - srants 

Ste occompanyillg 110tts 

94 

1 993 1 991 
s s 

1 ,7t3 
2 9 , 1 31 
1 8,621 
49,469 

1 ,621 
47,149 

411 
32,151 

f25 
33 163 

33,U3 

1 5,000 

1 5,000 

8,633 
25,000 
18,463 
Sb096 

1,025 
51.071 
52.096 

4,630 
20,000 
22,233 
46 863 

46,863 
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STATEMENT OF REVENUE, EXPENSES 
AND EQUITY 

Y ta ended March 31 

REVENUE 
Annual contributions 
Government of Canada 
Interest 

EXPENSES 
Executive � honorarium 
Printing 
Executive travel 
Annual mcctma 
Jurisdiction and transfer of Utisadoa 
Regulatory Ofleosea Procedures 
SccretBrial semcea 
Profes&iooal fcc& 
Miscellaneous 
Disclosure of Cost of Credit 
Postage 
Telepbooe 
Stationery 
Administrative Procedurca 
Civil Contempt 
Documents of Title 
Vulnerable Witness 

Excess of expenses 
onr rnenuea 

Eauf�1 �inning of y_ear 
Equl!y, end or year 

Stt accompanying nott.r 

General 
Fund 

s 

62,843 

11091 
63,934 

18,000 
8,898 

11,830 
10,566 

1,484 
1,910 
1,052 

1,144 
799 
463 

671156 

(3,122) 

511071 
47,849 

95 

Researcb Total 
Fund 1 993 

ss s 

6l,S43 
18,050 1 1,050 

187 1 1271 
18,237 1 2 , 1 7 1  

2 1,000 
16,736 25,634 

1 1,130 
1 1,566 

6,9SO 6,950 
6,311 6,)1 1 

2,414 
t , UI 

635 1 , 617 
1,305 1 ,315 

1 , 1 44 
199 
4 6 3  

311937 99.093 

(13,700) (1 6,922) 

461863 97.934 
33,163 u,o u  

Total 
1 99l 

s 

63,000 
11,550 
�318 

86,868 

23,834 
15,345 
7,094 

10,918 

10,780 
1,611 
1,945 
1,160 

627 
583 

1,118 
1,000 
6,193 
5,706 
3,913 

589 
104,426 

(17,558) 

1151492 
97,934 
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STATEMENT OF CASH FLOWS 

Year ended March 31 

General Research Conference Total 
Fund Fund 1 993 1 992 

$ $ s $ 

OPERATING ACTIVITIES 
Excess of expenses 

over revenues (3,222) (13.700) ( 16,922) (17,SS8) 
Net change in non-cash workin& 
capital balances related to 
operations 

Accounts receivable (165) 21 ,608 2 1 ,443 (747) 
Accounts Davable {S9S} {59 5) 125 

Casb provided by (used In) 
operatlna activities (2.792) 7.908 5, 1 1 6  08,180) 

INVESTING ACfiVITIES 
Redemption {Durchase) of term deoosits {41138} {1�050} {16i1 8 1) 51000 

Decrease In cas• (6,930) (4,142) ( 1 1 ,072) (13,180) 
Casb1 beginning of xear 8.633 4.630 1 3126 3  26.443 
Casb, end of year 1,703 488 2, 1 9 1  13,263 

Stt accompanying Mles 
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NOTES TO FINANCIAL STATEMENTS 

March 31, 1993 

1. ACCOUNTING POLICIES 
' 

The fmancial statements have been prepared in accordance with generally accepted accounting 
principles. 

The Research Fund includes the revenues and expenses for specific research projects. The General 
Fund includes the revenues and expenses for all other activities of the organization. 1be 
Conference Fund is to be used solely to fund expenses for the upcomina 1993 Conference to be 
held in fiscal 1994. 

2. TAX STATUS 
The Conference qualifies as a non-profit organization and is exempt from lncome taxea. 
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(See page 35) 

UNIFORM LAW CONFERENCE OF CANADA 

COURT JURISDICTION AND PROCEEDINGS 
TRANSFER ACT 

Contents 

PART I 

INTERPRETATION 

1. Definitions 

PART 2 

Territorial Competence of Courts of [enacting province or tenitory] 

2. Application of this part 
3. Proceedings in personam 
4. Proceedings in rem 
5. Ordinary residence � corporations 
6. Ordinary residence - partnerships 
7 Ordinary residence - unincorporated associations 
8 Real and substantial connection 
9. Discretion as to the exercise of territorial competence 

10. Conflicts or inconsistencies with other Acts 

PART 3 

TRANSFER OF A PROCEEDING 

11. General provisions applicable to transfers 
12. Grounds for an order transferring a proceeding 
13. Provisions relating to the transfer order 
14. [Superior cowt's] discretion to accept or refuse a transfer 
15. Effect of transfers to or from [superior court} 
16. Transfers to courts outside [enacting province or tenitory] 
17. Transfers to [superior court] 
18. Return of a proceeding after transfer 
19. Appeals 
20. Departure from a term of transfer 
21. Limitations and time periods 
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INTRODUCTORY COMMENTS. 

0.1. This proposed uniform Act has four main purposes: 

(1) to replace the widely different jurisdictional rules currently used in Canadian courts with a 
uniform set of standards for determining jurisdiction; 

(2) to bring Canadian jurisdictional rules into line with the principles laid down by the Supreme 
Court of Canada in Morguard Investments Ltd. v. De Savoye, (1990] 3 S.C.R. 1077, and Amchem 
Products Inc. v. British Columbia (Worl<ers' Compensation Board), {1993] 1 S.C.R. 897; 

(3) by providing uniform jurisdictional standards, to provide an essential complement to the rule 
of nation-wide enforceability of judgments in the uniform Enforcement of Canadian Judgments 
Act; and 

( 4) to provide, for the first time, a mechanism by which the superior courts of Canada can 
transfer litigation to a more appropriate forum in or outside Canada, if the receiving court 
accepts such a transfer. 

0.2. To achieve the first three purposes, this Act would, for . the first time in common law Canada, 
give the substantive rules of jurisdiction an express statutory form instead of leaving them 
implicit in each province's rules for service of process. In the vast majority of cases this Act 
would give the same result as existing law, but the principles are expressed in different terms 
Jurisdiction is not established by the availability of service of process, but by the existence of 
defined connections between the territory or legal system of the enacting jurisdiction, and a 
party to the proceeding or the facts on which the proceeding is based. The term "territorial 
competence" has been chosen to refer to this aspect of jurisdiction (section 1, "territorial 
competence") and distinguish it from other jurisdictional rules relating to subject-matter or other 
factors (section 1, "subject matter competence"). 

0.3. By including the transfer provisions in the same statute as the provisions on territorial 
competence, the Act would make the power to transfer, along with the power to stay 
proceedings, an integral part of the means by which a Canadian court can deal with proceedings 
that more appropriately should be heard elsewhere. The provisions on transfer owe a great debt 
to the uniform Transfer of Litigation Act ("UTLA") promulgated in 1991 by the United States 
National Conference of Commissioners on Uniform State Laws 
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PART I 

INTERPRETATION 

Definitions 

1. In this Act 

"plaintiff" means a person who commences a proceeding, and includes a 
plaintiff by way of counterclaim; 

"proceeding" includes an action, suit, cause, matter or originating application; 

"state" means 

(a) Canada or a province or territory of Canada, and 

(b) a foreign country or a subdivision of a foreign country; 

"subject matter competence" means the aspects of a court's jurisdiction that 
depend on factors other than those pertaining to the court's territorial 
competence; 

"territorial competence" means the aspects of a court's jurisdiction that depend 
on a connection between 

(a) the territory or legal system of the state in which the court is 
established, and 

(b) a party to a proceeding in the court or the facts on which the 
proceeding is based. 

COMMENTS TO SECfiON 1 

1.1. "State" is d efined for two purposes. One is to complement the definition of "territorial 
competence", which refers to connections with the territory or legal system of the "state" in 
which the court is established. The other is to make it clear that the power of transfer under 
Part 3 extends to transfers to and from countries outside Canada, or subdivisions of those 
countries. There was extensive debate at the Conference about whether the transfer provisionl! 
should extend to courts outside Canada This debate is summarized in the comments to section 
11. 

1.2. The rationale for adopting the term "territorial competence" is noted in comment 0.2 The 
definition is the key to the legal effect of the rules in Part 2, defining Canadian courts' territorial 
competence 
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1.3. "Subject matter competence" is defined to include all aspects of a court's jurisdiction other than 
those relating to territorial competence. It will thus include restrictions on a court's authority 
relating to the nature of the dispute, the amount in issue, and other criteria that are unrelated to 
the territorial reach of the court's authority. The distinction between "territorial competence" 
and "subject matter competence" is important in certain of the transfer provisions in Part 3. 

PART 2 

TERRITORIAL COMPETENCE OF COURTS OF [enacting province or tetritory] 

Application of this Part 

2. (1)  In this Part, "court" means a court of [enacting province or 
territory] .  

(2) The territorial competence of a court is to be determined solely 
by reference to this Part. 

COMMENTS TO SECTION 2. 

2.1. Part 2 is drafted so as to define the territorial competence of any court of the enacting 
jurisdiction. This is subject to rules in any other statute that give a particular court a wider or 
narrower territorial competence than the rules in this Act (see section 10). The transfer 
provisions in Part 3 are drafted so as to apply only to the superior court of unlimited jurisdiction 
(see the note after the heading of Part 3) . 

2.2. Subsection 2(2) is intended to make it clear that a court's territorial competence is to be 
determined according to the rules in the Act and not according to any "common law" 
jurisdictional rules that the Act replaces. 

2.3. The Act defines a court's territorial competence "in a proceeding" (section 3). It does not define 
the territorial aspects of any particular remedy. Thus the Act does not supersede common law 
rules about the territorial limits on a remedy, such as the rule that a Canadian court generally 
will not issue an injunction to restrain conduct outside the court's own province or territory. 

2 4 The Act only defines territorial competence; it does not define subject matter competence. 
not intended to affect any rules limiting a Canadian court's jurisdiction by reference to the 
amount of a claim, the subject matter of a claim, or any other factor besides territorial 
connections 

Proceedings in personam 

. . 

3. A court has territorial competence in a proceeding that is brought 
against a person only if 
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(a) that person is the plaintiff in another proceeding in the court to 
which the proceeding in question is a counterclaim, 

(b) during the course of the proceeding that person submits to the 
court's jurisdiction, 

(c) there is an agreement between the plaintiff and that person to 
the effect that the court has jurisdiction in the proceeding, 

(d) that person is ordinarily resident in [enacting province or territory] 
at the time of the commencement of the proceeding, or 

(e) there is a real and substantial connection between [enacting 
province or territory] and the facts on which the proceeding 
against that person is based. 

COMMENTS TO SECflON 3 
3.1. Section 3 defines the five grounds on which a court has territorial competence in a proceeding in 

personam. Paragraphs (a), (b) and (c) include the three ways in which the defendant may 
consent to the court's jurisdiction: by invoking the court's jurisdiction as plaintiff, by submitting 
to the court's jurisdiction during the proceedings, or by having agreed that the court shall have 
jurisdiction. These reflect long-standing law. Paragraphs (d) and (e) change current law, by 
replacing the criterion of .wvice of process with the criterion of substantive connection with the 
enacting jurisdiction 

· 

3.2. Paragraph (d) is effectively the replacement for the existing rule that a court has jurisdiction 
over any person that is served with process in the forum province or territory. Replacing service 
in the territory of the forum court with ordinary residence in that territory means that a person 
who is only temporarily in the jurisdiction will not automatically be subject to the court's 
jurisdiction. For a court to take jurisdiction over a person who is not ordinarily resident in its 
territory and does not consent to the court's jurisdiction, a real and substantial connection must 
exist within paragraph (e) The current rule, which (subject to arguments of fomm 11011 
conveniens) permits a court to take jurisdiction on the basis of the defendant's presence alone, 
without any other connection between the forum and the litigation, will therefore no longer 
apply. This change in the existing rule is proposed not only on the ground of fairness, but also 
because the existing rule is of doubtful constitutional validity, since a defendant's mere presence 
in  a province is probably not enough to support the constitutional authority of a province to 
assert judicial jurisdiction over the defendant. 

3.3. Paragraph (e) replaces the existing rules, in the common law provinces, relating to service ex 

juris. Territorial competence will depend, not on whether a defendant can be served ex juris 
under rules of court, but on whether there is, substant ively, a real and substantial connection 
between the enacting jurisdiction and the facts on which the proceeding in question is based 
This provision would bring the law on jurisdiction into line with the concept of "properly 
restrained jurisdiction" that the Supreme Court of Canada, in Morguard Investments Ltd. v. De 
Savoye (1990), held was a precondition for the recognition and enforcement of a default 
judgment throughout Canada. The "real and substantial connection" criterion is therefore an 
essential complement to the uniform Enforcement of Canadian Judgments Act, which requires all 
Canadian judgments to be enforced without recourse to any jurisdictional test The present Act, 
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if adopted, will ensure that all judgments will satisfy the Supreme Court's criterion of "properly 
restrained" jurisdiction, which the court laid down as the indispensable requirement for a 
judgment to be entitled to recognition at common law throughout Canada. 

3.4. If the present Act is adopted, rules of court will still include rules as to service of process, but 
these will no longer be the source and definition of the court's territorial competence. Their 
role will be restricted to ensuring that defendants, whether ordinarily resident in or outside the 
jurisdiction, receive proper notice of proceedings and a proper opportunity to be heard. 

Proceedings in rem 

4. A court has territorial competence in a proceeding that is brought 
against a vessel if the vessel is in [enacting province or territory]. 

COMMENTS TO SECTION 4. 

4.1 Section 4 codifies the existing rule that jurisdiction in an action in rem, which can be brought 
only against a vessel, depends upon the presence of the vessel within the jurisdiction. Actions in 
rem are primarily brought in the Federal Court under its admiralty jurisdiction, but concurrent 
jurisdiction over maritime matters exists in the courts of the provinces. 

Ordinary residence - corporations 

5. A corporation is ordinarily resident in [enacting province or territory], for 
the purposes of this Part, only if . 

(a) the corporation has or is  required by law to have a registered 
office in [enacting province of territory], 

(b) pursuant to law, it 

(i) has registered an address in [enacting province or territory] 
at which process may be served generally, or 

(ii) has nominated an agent in [enacting province or territory] 
upon whom process may be served generally, 

(c) it has a place of business i.n [enacting province or territory], or 

(d) its central management is exercised in [enacting province or 
territory] .  
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COMMENTS TO SECfiON 5. 

5.1. Sections 5, 6 and 7 define ordinary residence for corporations, partnerships and unincorporated 
associations. They reflect, with only minor modifications, the approach that is generally taken 
under existing law to decide whether these defendants are present in the jurisdiction for the 
purposes of service. 

5.2. This Act contains no definition of ordinary residence for natural persons. This connecting factor 
is widely used in Canada (for example, as the jurisdictional criterion in the Divorce Act (Can.)), 
and has been judicially defined in numerous cases. It was felt that an express statutory 
definition would probably fail to match the existing concept and would therefore provide 
difficulty rather than certainty. 

Ordinary residence · partnerships 

6. A partnership is ordinarily resident in [enacting province or territory], for 
the purposes of this Part, only if 

(a) a partner is ordinarily resident in [enacting province or te"itory ], 
or 

(b) tlie partnership has a place of business in [enacting province or 
territory].  

COMMENT TO SECTION 6 

6.1. See comment 5.1. 

Ordinary residence - unincorporated associations 

7. An unincorporated association is ord inarily resident in [enacting 
province or territory] for the purposes of this Part, only if 

(a) an officer of the association is ordinarily resident in [enacting 
province or territory],  or 

(b) the association has a location in [enacting province or territory] for 
the purpose of conducting its activities. 
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COMMENT TO SEcnON 7. 

7.1. See comment 5.1. 

Real and substantial connection 

8. Without limiting the right of the plaintiff to prove other circumstances 
that constitute a real and substantial connection between [enacting 
province or territory] and the facts on which a proceeding is based, a real 
and substantial connection between [enacting province or territory] and 
those facts is presumed to exist if the proceeding 

(a) is brought to enforce, assert, declare or determine proprietary or 
possessory rights or a security interest in immovable or movable 
property in [enacting province or tem"tory], 

(b) concerns the administration of the estate of a deceased person in 
relation to 

(i) immovable property of the deceased person in [enacting 
province or territory], or 

( ii)  movable property anywhere of the deceased person if at 
the time of death he or she was ordinarily resident in 
[enacting province or territory], 

(c) is brought to interpret, rectify, set aside or enforce any deed, 
will, contract or other instrument in relation to 

(i) immovable property in [enacting province or territory], or 

(ii) movable property anywhere of a deceased person who at 
the time of death was ordinarily resident in [enacting 
province or territory], 

(d) is brought against a trustee in relation to the carrying out of a 
trust in any of the following circumstances: 

(i) the trust assets include immovable or movable property in 
[enacting province or territory] and the relief claimed is 
only as to that property; 

(ii) that trustee is ordinarily resident in [enacting province or 
territory] ; 
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(iii) the administration of the trust is principally carried on in 
[enacting province or territory]; 

(iv) by the express terms of a trust document, the trust is 
governed by the law of [enacting province or territory], 

(e) concerns contractual obligations, and 

(i) the contractual obligations, to a substantial extent, were to 
be performed in [enacting province or territory], 

( ii) the contract was made in [enacting province or territory], 

(i i i) by its express terms, the contract is governed by the law 
of [enacting province or territory], or 

(iv) the contract 

(A) is for the purchase or property, services or both, 
for use other than in the course of the purchaser's 
trade or profession, and 

(B) resulted from a solicitation of business in [enacting 
province or territory] by or on behalf of the seller, 

(f) concerns restitutionary obligations that, to a substantial extent, 
arose in [enacting province or territory], 

(g) is brought for a tort committed in [enacting province or tenitoryJ, 

(h) concerns a business carried on in [enacting province or territory], 

(i) is a claim for an injunction ordering a party to do or refrain 
from doing anything 

(i) in [enacting province or territory], or 

(ii) in relation to immovable or movable property in [enacting 
province or territory], 

(j) is for a determination of the personal status or capacity of a 
person who is ordinarily resident in [enacting province of territory], 

(k) is for enforcement of a judgment of a court made in or outside 
[enacting province or territory] or an arbitral award made in or 
outside [enacting province or territory], or 
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(1) is for the recovery of taxes or other indebtedness and is brought 
by the Crown [of the enacting province or territory] or by a local 
authority [of the enacting province or territory]. 

COMMENT TO SECTION 8. 

8.1. The purpose of section 8 is to provide guidance to the meaning of "real and substantial 
connection" in paragraph 3(e). Instead of having to show in each case that a real and substantial 
connection exists, plaintiffs will be able, in the great majority of cases, to rely on one of the 
presumptions in section 8. These are based on the grounds for service ex juris in the rules of 
court of many provinces. If the defined connection with the enacting jurisdiction exists, it is 
presumed to be sufficient to establish territorial competence under paragraph 3(e). 

8.2 A defendant will still have the right to rebut the presumption by showing that, in the facts of the 
particular case, the defined connection is not real and substantial. For example, if the action 
concerned a contract that had no connection with the province other than the fact that it was 
made in a hotel there by two travelling business executives, the fact that the contract was made 
in the province (subparagraph 8(e)(ii)) could be argued not to be a real and substantial 
connection with the province within paragraph 3(e) Conversely, a plaintiff whose claim does 
not fall within any of the paragraphs of section 8 will have the right to argue that the facts of the 
particular case do have a real and substantial connection with the enacting jurisdiction so as to 
give its courts territorial competence under paragraph 3( e) 

8.3. One common ground for service e.r juris is not found among the presumed real and substantial 
connections in section 8, namely, that the defendant is a necessary or proper party to an action 
brought against a person served in the jurisdiction. The reason is that such a rule would be out 
of place in provisions that are based, not on service, but on substantive connections between the 
proceeding and the enacting jurisdiction. If a plaintiff wishes to bring proceedings against two 
defendants, one of whom is ordinarily resident in the enacting jurisdiction and the other of 
whom is not, territorial competence over the first defendant will be present under paragraph 
3(d). Territorial competence over the second defendant will not be presumed merely on the 
ground that that person is a necessary or proper party to the proceeding against the first person 
The proceeding against the second person will have to meet the real and substantial connection 
test in paragraph 3(e) . 

8 4 Section 8 does not include any presumptions relating to proceedings concerned with family law 
Since territorial competence in these proceedings is usually governed by special statutes, it was 
felt that express rules in section 8 would lead to confusion and uncertainty because they would 
often be at variance with the rules in those statutes, which have priority by virtue of section 10 
For this reason it was felt better to leave the matter of ten itorial competence for the special 
family law statutes. If the question of territorial competence in a particular family matter was 
not dealt with in a special statute, the general rules in section 3 of this Act, including ordinary 
residence and real and substantial connection, would govern. 
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Discretion as to the exercise of territorial competence 

9. ( 1 )  After considering the interests of  the parties to a proceeding and 
the ends of justice, a court may decline to exercise its territorial 
competence in the proceeding on the ground that a court of 
another state is a more appropriate forum in which to try the 
proceeding. 

(2) A court, in deciding the question of whether it or a court outside 
[enacting province or territory] is the more appropriate forum in 
which to try a proceeding, must consider the circumstances 
relevant to the proceeding, including 

(a) the comparative convenience and expense for the parties 
to the proceeding and for their witnesses, in l itigating in 
the court or in any alternative forum, 

(b) the law to be applied to issues in the proceeding, 

· (c) the desirability of avoiding multipl icity of legal 
proceedings, 

(d) the desirabil ity of avoiding confl icting decisions in 
different courts, 

(e) the enforcement of an eventual judgment, and 

(f) the fair and efficient working of the Canadian legal 
system as a whole. 

COMMENTS TO SECl'ION 9 

9 1 Section 9 is meant to codify the doctrine of fonmz 11011 conl'eniens, which was most recently 
confirmed by the Supreme Court of Canada in Amclzem Products Inc v. Bdtish Columbia 
(1993). The language of subsection 9(1)  is taken from Amclzem and the earlier cases on which 
it was based. The factors listed in subsection 9(2) as relevant to the court's discretion are all 
factors that have been expressly or implicitly considered by courts in the past 

9 2. The discretion in section 9 to decline the exercise of territorial competence is defined without 
reference to whether a defendant was served in the enacting jurisdiction or e.\ jwiL This is 
consistent with the approach in Part 2 as a whole, which renders the place of service irrelevant 
to the substantive rules of jurisdic\ion ll is also consis\ent with the Supreme Court's statement 
in the Amclzem case that there was no reason in principle to differentiate between declining 
jurisdiction where service was in lhe jurisdiction and where it was e.\ jun's. 
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Conflicts or inconsistencies With other Acts 

10. If there is a conflict or inconsistency between this Part and another Act 
of [enacting province or tenitory] or of Canada that expressly or 
implicitly 

(a) confers jurisdiction or territorial competence on a court, or 

(b) denies jurisdiction or territorial competence to a court, that 
other Act prevails. 

COMMENT TO SEcnON 10. 

10 1. As noted above (comment 2.1), section 10 preserves any limitation or extension of the 
territorial competence of a particular court that is provided, either expressly by 
implication, in another statute 

PART 3 

TRANSFER OF A PROCEEDING 

[Note: For 11 [superior court] '' throughout this Part, each 
[enacting province or territory] will substitute the name of its 
court of unlimited trial jurisdiction) 

General provisions applicable to transfers 

11 .  ( 1 )  The [superior court] , in accordance with this Part, may 

(a) transfer a proceeding to a court outside [enacting province 
or territory], or 

(b) accept a transfer of a proceeding from a court outside 
[enacting province or te1Titory] . 

(2) A power given under this part to the [superior court] to transfer 
a proceeding to a court outside [enacting province or te1Titory] 
includes the power to transfer part of the proceeding to that 
court. 
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(3) A power given under this Part to the [superior court] to accept a 
proceeding from a court outside [enacting province or territory] 
includes the power to accept part of the proceeding from that 
court. 

( 4) If anything relating to a transfer of a proceeding is or ought to 
be done in the [superior court] or in another court of [enacting 
province or territory] on appeal from the [superior court], the 
transfer is governed by the provisions of this Part. 

(5) If anything relating to a transfer of a proceeding is or ought to 
be done in a court outside [enacting province or territory], the 
[superior court], despite any differences between this Part and the 
rules appl icable in the court outside [enacting province or 
territory], may transfer or accept a transfer of the proceeding if 
the [superior court] considers that the differences do not 

(a) impair the effectiveness of the transfer, or 

(b) inhibit the fair and proper conduct of the proceeding 

COMMENTS TO SECTION 11 

11.1. Part 3 sets up a mechanism through which the superior court of general jurisdiction in 
the enacting province or territory can - acting in cooperation with a court of another 
province, territory or state - move a proceeding out of a court that is not an appropriate 
forum into a court that is a more appropriate forum Under current law, if a court 
thinks the proceeding would be more appropriately heard in a different court, its only 
option is to decline jurisdiction and force the plaintiff to recommence the proceeding in 
the other court if the plaintiff wishes and is able to do so The transfer mechanism 
would accomplish the same purpose more directly, by preserving whatever has already 
been done in the old forum and simply continuing the proceeding in the new forum. I t  
i s  therefore designed to  avoid waste, duplication, and delay. 

11.2. The present draft Act, like the Uniform Transfer of Litigation Act (UTLA) 
promulgated by the Uniformity Commissioners in the United States, allows for transfers 
not only to and from courts within Canada but also to and from courts in foreign 
nations There was extensive debate at the Conference on whether this was 
appropriate Two principal arguments were made against it. First, Canadian courts 
should not, it was argued, be_ given the power to relegate litigants to foreign legal 
systems that might be very different from our own, where the standards of justice might 
not be comparable, and which could not bc openly evaluated by a Canadian court 
without the risk of embarassment to Canada. Secondly, cooperation between a 
Canadian court and a foreign court should not be possible in the absence of 
authorization, in a treaty, by the two nations involved 

The primary response made to the first argument was that the transfer mechanism could not 
force a litigant into a foreign legal system any more than the present law docs It will nearly 
always be a plaintiff who is forced to accept a transfer There is no practical difference between 
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a plaintiff being "forced" into a foreign court by means of a stay of Canadian proceedings, as the 
current law allows, and being "forced" there by a transfer. Arguments about the suitability of 
the foreign court, and the likelihood of justice being done there, can arise under the present 
system just as they could under the transfer mechanism. And, of course, plaintiffs can never be 
"forced" to pursue the proceeding in another court if they do not wish to do so. In a small 
minority of cases it may be, not the plaintiff, but the defendant (or a third party) who is "forced" 
into a foreign court by a transfer (for example, at the behest of a co-defendant). Even in those 
cases there is no practical difference, in terms of the effect on the defendant's rights, between 
being transferred into the foreign court and being sued there in the first place. 

As for the second argument, the main response was that the proposed transfer mechanism did 
not by-pass the proper route of a treaty any more than do the present uniform statutes on the 
reciprocal enforcement of judgments and of maintenance orders. These result in the 
enforcement of foreign court orders in Canada, and vice-versa, through the combined operation 
of foreign and Canadian court systems, each operating by authority of the legislature in its 
jurisdiction. 

It was also argued, in support of the present scope of the draft, that a transfer mechanism would 
be much more valuable if it allowed a Canadian court to request transfers to, and accept 
transfers from, courts in the United States and elsewhere. In each case the Canadian court 
would have a completely free discretion to decide whether the ends of justice would be served 
by requesting the outbound transfer or accepting the inbound transfer 

The Conference, by a majority, decided not to restrict the present drafl Act to transfers within 
Canada. 

11.3 Section 11 provides the framework for all the other provisions of Part 3. Whether the 
transfer is from the domestic court to the extraprovincial court (paragraph ll(l)(a)) or 
from an extraprovincial court to the domestic court (paragraph ll(l)(b)), the Act only 
purports to regulate those aspects of the transfer that relate to the domestic court (or a 
court on appeal from the domestic court, referred to in subsection 11(4)). The 
provisions of Part 3 are drafted so that they do not purport to lay down any rules for 
the courts of the other jurisdiction that is involved in the transfer It may be that the 
other jurisdiction's rules for accepting or initiating transfers differ from those in the 
present Act. In that event, subsection 11(5) provides that the domestic court can 
transfer (i.e. initiate the transfer) to, or accept a transfer from, the other jurisdiction if 
the differences do not impair the effectiveness of the transfer or the fairness of the 
proceeding 

· 

Grounds for an order transferring a proceeding 

12. ( 1 )  The [superior court] by order may request a court outside 
[enacting province or terTitory] to accept a transfer of a 
proceed ing in which the (superior court] has both territorial and 
subject matter competence if [superior court] is satisfied that 

(a) the receiving court has subject matter competence in the 
proceeding, and 
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(b) under section 9, the receiving court is a more appropriate 
forum for the proceeding than the [superior coun]. 

(2) The [superior coun] by order may request a co�rt outside 
[enacting province or tenitory] to accept a transfer of a 
proceeding, in which the [superior court] lacks territorial or 
subject matter competence if the [superior court] is satisfied that 
the receiving court has both territorial and subject matter 
competence in the proceeding. 

(3) In deciding whether a court outside [enacting province or territory] 
has territorial or subject matter competence in a proceeding, the 
[superior court] must apply the laws of the state in which the 
court outside [enacting province or territory] is established. 

COMMENTS TO SECTION 12. 

12.1 A key feature of the transfer provisions, which is taken from UTLA, is a transfer may 
be made so long as either the transferring or the receiving court has territorial 
competence over the proceeding The receiving cout:t must always have subject matter 
competence; in other words it cannot, by virtue of a transfer, acquire jurisdiction to hear 
a type of case that it usually has no jurisdiction to entertain But it can, by virtue of a 
transfer, hear a case over which it would not otherwise have territorial competence, so 
long as the court that initiated the transfer did have territorial competence It should 
be noted in this connection that all that Part 3 does is to make a transfer to the 
receiving court possible. It does not guarantee that the receiving court's eventual· 
judgment will be recognized in the transferring court - or anywhere else - as binding on 
a party who refuses to take part in the continued proceeding in the receiving court. As 
a practical matter, a transferring court would be most unlikely to grant the application 
for a transfer in the first place, if it appeared that the outcome might be a judgment 
that was unenforceable against a party opposing the transfer. 

12.2. Subsection 12(1) deals with an outbound transfer where the domestic court has 
territorial as well as subject matter competence The receiving court need only have 
subject matter competence, and be a more appropriate forum under the principles in 
section 9 

12.3. Subsection 12(2) authorizes an outbound transfer where the domestic court lacks 
territorial or subject matter competence, but the receiving court is possessed of both. 

12.4. In relation to subsection 12(2), it may seem curious that a court that lacks competence 
to hear the case can nevertheless "bind" the parties by requesting a transfer In reality, 
however, the transferring court's request does not "bind" anyone. It only sets in motion 
a process whereby the receiving court can agree to take the proceeding. It is the 
receiving court's acceptance of the transfer that "binds" the parties - which, since it has 
full competence (under its own rules - subsection 12(3)), is no more than that court 
could have done if the proceeding had "originally started there 

1 12 



APPENDIX B 

Provisions relating to the transfer order 

13. ( 1) In an order requesting a court outside [enacting province or 
territory] to accept a transfer of a proceeding, the [superior court] 
must state the reasons for the request. 

(2) The order may 

(a) be made on application of a party to the proceeding, 

(b) impose conditions precedent to the transfer, 

(c) contain terms concerning the further conduct of the 
proceeding, and 

(d) provide for the return of the proceeding to the [superior 
court] on the occurrence of specified events. 

(3) On its own motion, or if asked by the receiving court, the 
[superior court], on or after making an order requesting a court 
outside [enacting province or territory] to accept a transfer of a 
proceeding, may 

(a) send to the receiving court relevant portions of the record 
to aid that court in deciding whether to accept the 
transfer or to supplement material previously sent by the 
[superior court] to the receiving court in support of the 
order, or 

(b) by order, rescind or modify one or more terms of the 
order requesting acceptance of the transfer. 

COMMENfS 10 SEC'! ION 13 

13.1. Section 13 deals with the order of the superior court of the enacting jurisdiction, 
requesting another court to accept a transfer. Rules of court will provide the procedure 
for a party to apply for a transfer, as referred to by paragraph 13(2)(a) The rules of 
court will also deal with matters such as notice to the other parties and the opportuny 
to be heard. 

13.2. The superior court is free to attach whatever conditions it thinks fit to the request for a 
transfer. These may be conditions precedent to the transfer's taking place (paragraph 
13(2)(b)) or terms as to the further conduct of the proceeding (paragraph 13(2)(c)). 
The superior court may also stipulate that the proceeding is to return to it on the 
occurrence of certain events (paragraph 13(2)( c)) The receiving court is free to accept 
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or refuse the transfer on those conditions. Subsection 13(3) contemplates that the 
receiving court may ask the superior court if it will modify a term of the transfer as 
requested, and gives the superior court the power to do so. 

[Superior court's] discretion to accept or refuse a transfer 

14. ( 1 )  After the filing of  a request made by a court outside [enacting 
province or territory] to transfer to the [superior court] a 
proceeding brought against a person in the transferring court, the 
[superior court] by order may 

(a) accept the transfer, subject to subsection (4), if both of 
the following requirements are fulfilled : 

(i) either the [superior court] or the transferring court 
has territorial competence in the proceeding; and 

(i i) the [superior court] has subject matter competence 
in the proceeding, or 

(b) refuse to accept the transfer for any reason that the 
[superior court] considers just, regardless of the fulfilment 
of the requirements of paragraph (a). 

(2) The [superior court] must give reasons for an order under 
subsection ( 1 )  (b) refusing to accept the transfer of a proceeding. 

(3) Any party to the proceeding brought in the transferring court 
may apply to the (superior court] for an order accepting or 
refusing the transfer to the [superior court] of the proceeding. 

( 4) The [superior court] may not make an order accepting the 
transfer of a proceeding if a condition precedent to the transfer 
imposed by the transferring court has not been fulfilled. 

COMMEI\'TS TO SECTION 14  

14.1 Section 14 provides for the superior court's response to a request to accept a transfer 
from another court It may accept the inbound transfer, provided that it is satisfied 

'
that 

the requirements of territorial and subject matter competence arc satisfied. Those 
requirements, contained in paragraph 14(1)(a), parallel those in section 12 dealing with 
the superior court's requesting an outbound transfer Either the transferring court or 
the (receiving) superior court must have territorial competence, and the superior court 
must have subject matter competence 
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14.2. The superior court is completely free to refuse the transfer even if the requirements of 
territorial and subject matter competence are met (paragraph 14(1)(b)), but must give 
reasons for doing so (subsection 14(2)). 

14.3. Rules of court will supplement the provision in subsection 14(3) under which a party 
may apply to the superior court to have it accept or refuse a transfer. 

14.4. If a condition precedent to the transfer, as set by the transferring court, is not fulfilled 
the superior court may not accept the transfer (subsection 14(4)). It would need to ask 
the transferring court to modify or remove the condition precedent, as contemplated 
(for outbound transfers) in paragraph 13(3)(b) . 

Effect of transfers to or from [superior court] 

15. A transfer of a proceeding to or from the [superior court] takes effect 
for all purposes of the law of [enacting province or tenitory 1 when an 
order made by the receiving court accepting the transfer is filed in the 
transferring court. 

COMMENT TO SECTION 15. 

15.1. The time when a transfer - whether inbound or outbound - takes effect is critical to the 
operation of sections 16 to 21. 

Transfers to courts outside [enacting province or territory] 

16. (1) On a transfer · of a proceeding from the [superior courtJ taking 
effect, 

(a) the [superior cowt] must send relevant portions of the 
record, if not sent previously, to the receiving court, and 

(b) subject to section 1 6(2) and (3), the proceeding continues 
in the receiving court. 

(2) After the transfer of a proceeding from the [superior cowtJ takes 
effect, the [superior court] may make an order with respect to a 
procedure that was pending in the proceeding at the time of the 
transfer only if 

(a) it is unreasonable or impractical for a party to apply to 
the receiving court for the order, and 
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(b) the order is necessary for the fair and proper conduct of 
the proceeding in the receiving court. 

(3) After the transfer of a proceeding from the [superior court] takes 
effect, the [superior court] may discharge or amend an order 
made in the proceeding before the transfer took effect only if 
the receiving court lacks territorial competence to discharge or 
amend the order. 

COMMENTS TO SECTION 16. 

See the comments to section 17. 

Transfers to [superior court] 

17. ( 1 )  On a transfer of  a proceeding to  the [superior court] taking effect, 
the proceeding continues in the [superior court]. 

(2) A procedure completed in a proceeding in the transferring court 
before transfer of the proceeding to the [superior court] has the 
same effect in the [superior court] as in the transferring court, 
unless the [superior court] otherwise orders. 

(3) If a procedure is pending in a proceeding at the time of the 
transfer of the proceeding to the [superior court] takes effect, the 
procedure must be completed in the [superior court] in 
accordance with the rules of the transferring court, measuring 
applicable time limits as if the procedure had been initiated 10 
days after the transfer took effect, unless the [superior court] 
otherwise orders. 

( 4) After the transfer of a proceeding to the [superior court] takes 
effect, the [superior court] may discharge or amend an order 
made in the proceeding by the transferring court. 

(5) An order of the transferring court that is in force at the time the 
transfer of a proceeding to the [superior court] takes effect 
remains in force after the transfer until discharged or amended 
by 

(a) the transferring court, if the [superior court] lacks 
territorial competence to discharge or amend the order, 
or 
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(b)  the [superior cowt], in  any other case. 

COMMENTS TO SECflON 17. 

17.1. An instantaneous transfer, in all respects, of a legal proceeding from one court to 
another would be ideal but obviously cannot be fully realized in practice. Sections 16 
and 17 deal with the procedures that are completed before the transfer, procedures that 
are pending at the time of transfer, and orders that have been made before the transfer 
takes effect. 

17.2. Paragraph 16(1)(b) and subsection 17(1) define the effect of a transfer for, respectively, 
outbound and inbound transfers: the proceeding continues in the receiving court. 

17.3. A procedure that is completed before the transfer takes effect is simply given the same 
effect in the receiving court as it had in the transferring court, subject to the receiving 
court's right to change that effect (subsection 17(2)). (There is no need for an 
equivalent for outbound transfers.) 

17.4. If a procedure is pending at the time a transfer takes effect, the transferring court 
retains power to make an "order in respect of that procedure only in the limited 
circumstances defined in subsection 16(2) (for outbound transfers). The general rule is 
that the procedure must be completed in the receiving court. Subsection 17(3) provides 
(for inbound transfers) that it must be completed according to the rules of the 
transferring court and that relevant time limits run from 10 days after the transfer takes 
effect unless the court orders otherwise. 

17.5. An order made before the transfer takes effect continues in effect until the receiving 
court discharges or amends it (subsections 17(4) and (5) for inbound transfers) . The 
transferring court has no power to discharge or amend such an order unless the 
receiving court lacks the territorial competence to do so (subsection 16(3), for outbound 
transfers, and paragraph 17(5)(a) for inbound transfers). The latter situation might 
arise, for example, with respect to injunctions relating to things to be done or not done 
in the territory of the transferring court. 

Return of a proceeding after transfer 

18. ( 1 )  After the transfer of a proceeding to the [superior court] takes 
effect, the [superior court] must order the return of the 
proceeding to the court from which the proceeding was received 
if 

(a) the terms of the transfer provide for the return, 

(b) both the [superior court] and the court from which the 
proceeding was received lack territorial competence in the 
proceeding, or 
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(c) the [superior court] lacks subject matter competence in the 
proceeding. 

(2) If a court to which the [superior court] has transferred a 
proceeding orders that the proceeding be returned to the 
[superior cowt] in any of the circumstances referred to in 
subsection ( 1) (a), (b) or (c), or in similar circumstances, the 
[superior court] must accept the return. 

(3) When a return order is filed in the [superior court], the returned 
procee�ing continues in the [superior cowt] .  

COMMENTS O N  SECTION 18. 

18.1 .  A return of a transfer may be necessary for two reasons. The terms of the original 
order requesting the transfer may require the return if certain events occur (paragraph 
18(1)(a), dealing with the return of inbound transfers; compare paragraph 13(2)(c), 
giving power to impose such terms in outbound transfers). Or it may appear, after the 
receiving court has accepted the transfer, that the transfer was in fact unauthorized 
because a requirement of territorial or subject matter competence was not satisfied 
(paragraphs 18(1)(b) and (c), dealing with the return of inbound transfers). 

18.2. A return may not be refused by the court to which the proceeding is returned 
(subsection 18(2), dealing with the return of outbound transfers), because the receiving 
court cannot retain the proceeding and the only place the proceeding can therefore be 
located is the transferring court. If that court lacks territorial or subject matter 
competence over the proceeding, the return of the proceeding may be simply for the 
purposes of dismissal. 

Appeals 

19. ( 1 )  After the transfer of a proceeding to  the [superior court] takes 
effect, an order of the transferring court, except the order 
requesting the transfer, may be appealed in [enacting province or 
tenitory] as if the order had been made by the [superior court]. 

(2) A decision of a court outside [enacting province or tem'tory] to 
accept the transfer of a proceeding from the [superior court] may 
not be appealed in [enacting province or territory]. 

(3)  If, at  the time that the transfer of a proceeding from the 
[superior court] takes effect, an appeal is pending in [enacting 
province or territory] from an order of the [superior court], the 
court in which the appeal is pending may conclude the appeal 
only if 
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(a) it is unreasonable or impractical for the appeal to be 
recommenced in the state of the receiving court, arid 

(b) a resolution of the appeal is necessary for the fair  anq 
proper conduct of the continued proceeding in the 
receiving court. 

COMMENI'S TO SEcnON 19. 

19.1. Section 19, like sections 16 and 17, deals with a practical difficulty when a transfer takes 
effect. In principle, consistently with the policy of a complete continuance of the 
proceeding in the receiving court, appeals from any order made in the proceeding must 
be taken there (subsection 19(1), dealing with inbound transfers). The order requesting 
the transfer, however, can be appealed only in the transferring court, not the receiving 
court (the exception in subsection 19(1)). Likewise, the order accepting the transfer can 
be appealed only in the receiving court, not the transferring court (subsection 19(2), 
dealing with outbound transfers) 

19.2. Pending appeals raise the same kind of difficulty as the pending procedures dealt with 
by subsections 16(2) and 17(3) . The solution adopted in subsection 19(3) (dealing with 
outbound transfers) is the same as that adopted in those sections for pending 
procedures, namely, that the appeal court in the transferring jurisdiction should be able 
to complete an appeal if, and only if, that is a practical necessity. 

Departure from a term of transfer 

20. After the transfer of a proceeding to the [superior coutt] takes effect, 
the [superior coun] may depart from terms specified by the transferring 
court in the transfer order, if it is just and reasonable to do so. 

COMMENT TO SECTION 20 

20.1 One a transfer has taken effect, it is appropriate to give the receiving court a discretion 
to depart from terms specified in the transfer order by the transferring court. 
Circumstances may arise that the transferring court had not anticipated, or the terms in 
its transfer order may turn out to be impractical, or the parties may agree on the 
alteration of a term of the transfer. 

Limitations and time periods 

21. ( 1) In a proceeding transferred to the [superior coutt] from a court 
outside [enacting province or ten-itory]. and despite any enactment 
imposing a limitation period, the [superior coun] must not hold a 
claim barred because of a l imitation period if 
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(a) the claim would not be barred under the limitation rule 
that would be applied by the transferring court, and 

(b) at the time the transfer took effect, the transferring court 
had both territorial and subject matter competence in the 
proceeding. 

(2) Mter a transfer of a proceeding to the [superior court] takes 
effect, the [superior court] must treat a procedure commenced on 
a certain date in a proceeding in the transferring court as if the 
procedure had been commenced in the [superior court] on the 
same date. 

COMMENTS TO SECf!ON 21 

21.1. Subsection 21(1), dealing with inbound transfers, ensures that a limitation defence that 
would have been unavailable in the transferring court cannot be invoked in the receiving 
court after the transfer takes effect. The rule is limited to cases where the transferring 
court could itself have heard the case; in other words, where it had both territorial and 
subject matter competence. 

21.2. Subsection 21(2), ,also dealing with inbound transfers, is needed so that the sequence of 
dates on which procedures were commenced in the transferring court is preserved 
intact after the transfer takes effect. If, however, a procedure is pending at the time of 
transfer, the special rule of subsection 17(3) applies to determine the time when the 
procedure must be completed. 
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(see page 36) 

Criticism of the Uniform Enforcement 
of Canadian Judgments Act 

When it was first promulgated in 1991 the Uniform Enforcement of Canadian 
Judgments Act (UECJA) seemed to attract little interest among legal scholars 
specializing in  conflict of laws questions and related issues. Interest seems to 
have quickened with British Columbia's adoption of the Uniform Act. The 
Annual Workshop on Commercial and Consumer Law held in October 1992 
devoted one session to the M orguard case and several presenters made passing 
reference to the UECJA.1 While none of these references constituted a rave 
review of the UECJA, neither were any so critical that any comment or rebuttal 
at the Workshop seemed called for. 

Since the Workshop two commentaries have appeared in print which adopt a 
decidedly more hostile tone. The first, a commentary by Vaughan Black, was 
published late in 1992.2 The second, by John Swan has just emerged.3 One can 
only speculate about the reason for the hostility that has emerged. The real 
question is whether any issues have been raised that justify or require the 
Conference to reconsider any aspects of the UECJA or which ought to discourage 
a government, properly advised, from embracing the Act. 

The UECJA and the Morguard Decision 

Central to the criticisms is the relationship of the UECJA to the Morguard4 
decision. At the h ighest level of generality, the critics suggest that the UECTA is 
deficient because it was insufficiently deferential to many aspects of the Morguard 
decision. The Swan article, in particular, purports to identify a number of 

1. Revised versions of the papers presented at the Workshop are to be 
found in  ( 1993) 22 Can. Bus. L.J. Part 1 .  

2.  ( 1992) 7 1  Can. B. Rev. 721. 

3. (1993) 22 Can Bus. L.J. 87. Although published with the Workshop 
papers, the Swan commentary was not presented at the Workshop. 

4. Morguard Investments Ltd. v. DeSavoye, [ 1990] 3 S.C.R. 1077. 
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differences between Morguard and the UECJA5 and laments the failure of the 
latter to follow the former.6 

In focusing on ways in which the UECJA departs from Morguard, the critics 
reveal an imperfect understanding of what the Uniform Law Conference was 
doing, and why it was doing it, in developing the UECJA. Throughout, the critic 
suggest that the UECJA was somehow 11driven" by Morguard or was a "response" 
to Morguard.7 Swan goes so far as to state that "the UECJA purports to enact 
Morguard."8 

All of these suggestions are incorrect. The task of the Conference was set out 
in the terms of the reference from the Attorneys General and Ministers of Justice. 
This occurred in 1990, well before the Supreme Court's decision in Morguard. 
The Conference was requested to develop legislation to provide a modern legal 
framework for the enforcement of judgments between provinces and Canada. 
That new legal framework was intended to replace an unsatisfactory body of 
common law. 

Undeniably, during the course of the Conference's work, the common law 
changed and became somewhat less unsatisfactory. That, however, did not alter 
the fundamental nature of the Conference's task. The Supreme Court deserves 
our respect for moving the law in this area forward in the Morguard case. But 
judges have limited tools at their disposal. For the most part all they can do is 
make the old machinery work a bit better. The. Uniform Law Conference has 
both the tools and the mandate to create wholly new machinery. Whatever other 
criticism the Conference may deserve in relation to the UECJA, a refusal to 

5. Swan's list of these differences is not entirely accurate. For example, he 
identifies as an "indisputable feature" of Morguard its rejection of reciprocity as a 
basis for enforcement and states that this proposition is "denied" by the UECJA 
(Swan Commentary at 98, 99). In fact rejection of reciprocity is a significant 
policy of the UECJA (see 2nd. paragraph of the official commentary to the 
UECJA). 

6. An extreme example of this is the fact that the UECJA contains a 
transition provision which limits its retrospective operation. Swan suggests that 
the Act ought to have fo1 lowed Morguard which, as a judicial decision, has full 
retrospective operation. But only a few lines earlier he pointed out the hardships 
that flow from a retrospective operation. The UECJ A, it appears, is being 
criticized for failing to adopt what the commentator seems to concede is a bad 
rule. 

7. See Black commentary at 723. 

8. At 97. 
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follow Morguard obsequiously is not one of them. That was not the nature of the 
exercise. 

Section 6(2) 

A more particular criticism directed at the UECJA also rises out of Morguard. 
This criticism is directed at the policy embodied in section 6(2) which limits the 
right of the enforcing court to enquire into or review whether the court which 
originally gave the judgment had the jurisdiction to entertain the proceeding. 
This, admittedly significant, departure from current practice is one the critics have 
a great deal of difficulty accepting. 

Policy 

One line of criticism is, simply, that it is not good policy. The argument boils 
down to a proposi tion that is unfair to deprive a defendant of the opportunity to 
resist enforcement of a judgment when the court that rendered it took jurisdiction 
on an inappropriate basis.9 The rationale for the opposing view is set out in the 
official comment to section 6 of the UECJA and will not be repeated here. 

The competing considerations were debated fully by the Conference in the 
course of developing the UECJA and it was concluded that section 6, as a whole, 
achieved the best balance of the various irherests at stake, including the efficient 
administration of justice and the needs of commerce. As with any closely debated 
decision, it is unrealistic to expect that it will be universally applauded. The 
critics are entitled to their views, but nothing they have raised in relation to the 
balancing of interests achieved in section 6, as a policy matter, is new. 

The concern over the issue of courts taking jurisdiction where they should not 
do so may well be attenuated when the UECJ A is joined by a set of uniform 
jurisdictional rules and machinery for the transfer of litigation. 

Emerging Constitutional Principles 

One issue raised by the critics in relation to section 6 is new. It is being 
suggested that a close reading of Morguard raises the possibility that a new 
constitutional principle has emerged which requires that Canadian courts accept 
jurisdiction over a proceeding only in accordance with "principles of order and 
fairness." A suggested corollary is that where a court takes jurisdiction in 

9. Fairness to the plaint iff should also enter into the picture. The common 
law approach allows the defendant to "lie in the weeds" and allow the original 
proceeding to go forward, only rais ing the jurisdictional issue when matters have 
reached the enforcement stage. 
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accordance with these principles, there is a duty on courts of other provinces to 
enforce the judgment of the first court.10 

The implication is that a provision similar to section 6(2) of the UEOA which 
limits the right of a defendant, in a province where enforcement is sought, to test 
whether the assumption of jurisdiction by the original court met that criteria of 
"order and fairness" somehow violates these newly discovered constitutional 
principles. 

The extent to which the Morguard decision embodies constitutional principles 
and, if so, whether they are in any way inconsistent with the UECJA is a question 
whose answer lies in decisions not yet delivered. For the moment, that possibility 
must remain highly speculative since it is based on a very selective reading of the 
Morguard decision. The critics have examined the entrails of Morguard and seen 
what they want to see. 

Public Policy Exception 

One aspect of the UECJA that has been the subject of persistent negative 
comment is the power of the enforcing court to grant a stay of enforcement where 
the judgment in question is contrary to the public policy of the place where 
enforcement is sought. This power is contained in section 6(1 )(d). The critics 
suggest that this power is offensive in principle and unnecessary in practice since 
the test to establish that something is contrary to public policy is quite onerous. 

It might be helpful to recall the background of this provision. The draft which 
the conference used as its point of departure in developing the UECJA carried 
with it a lot of historical "baggage" which reflected common law limitations on 
the enforcement of judgments between provinces. Under that early draft, 
judgments contrary to the public policy of the province where enforcement was 
sought were excluded from the scheme, but that simply restated a common law 
rule respecting the enforcement of extraprovincial judgments. 

When this matter came up for discussion the diminished importance of the 
public policy exception in the common law provinces was recognized, but it was 
thought important to retain it in the light of the importance of "public order" as 
an overriding concept under Quebec law. A UECJA that contained the public 
policy exception was seen as one which did not have too much effect in the 
common law provinces but did bring the Act into harmony with Quebec law. 
[This account of the deliberations is based on recollections of events which 
occurred three years ago and I am subject to correction on them.] 

10. Black commentary at 724. 
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This aspect of the Act is one in which we may, in part at least, defer to our 
critics. While it is not suggested that the UECJA be reopened on this point, it 
may do no h arm to indicate publicly that the inclusion of section 6(1)(d) can, in 
practice, be regarded as optional and can safely be deleted, without doing 
violence to the basic concepts of the Act, in those common law provinces that 
wish to do so. 

Summary 

Criticism of the UECJA based on its lack of congruence with Morguard is not 
well-founded. What the Conference set out to do was something quite different. 
Arguments based on emerging constitutional principles are highly speculative at 
this stage. None of the policy objections raised in relation to subsection 6(2) are 
new. All were fully debated in 1 990 and 1991 .  

Arthur L Close 
July 23, 1993 
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TRANSFERS OF INVESTMENT SECURITIES 

Notes for Presentation to Uniform Law Section of Uniform Law Conference 

Eric Spink - Counsel, Alberta Law Reform Institute 

August 18, 1993 

Introduction 

The Alberta Law Reform Institute has been working for quite some time on a 
project in relation to Alberta law governing transfers of investment securities. 
We have prepared a draft report, which is in something close to final form. The 
materials you have at tab 12 of the Conference binder are the summary and table 
of contents for the current draft. We expect to publish our final report fairly 
soon. 

The report is long and detailed, dealing as it does with a complex and 
specialized area of the law, involving many rather esoteric issues. This paper will 
focus upon some of the fundamental issues that create the need for reform in this 
area, starting with some background historical information on the law of securities 
transfers, which is necessary to an understanding of the present situation. After 
that, I will deal with various reasons why the general subject of securities transfers 
should be addressed by the Uniform Law Section. 

Investment Securities 

The term "investment securities" includes a wide range of investment products, 
but for our present purposes we can think in terms of stocks and bonds. 

I will tend to l imit my remarks to shares or stock, because the law of securities 
transfers has mainly evolved around share transfers. When we get to deal with 
the current legal situation, you will see how the same principles apply to bonds 
and other types of investment securities. 

Some History 

The law of securities transfers has historically been shaped by the demands 
and the circumstances of the securities markets. This is not to say that the law 
has kept pace with changes in the securities markets. It has not. Law reform in 
this area has been almost wholly reactive. 

126 



APPENDIX D 

The Canadian statute and common law relating to securities transactions have 
been patterned closely after U.S. law. Canadian statutes in this area have always 
been some years behind U.S. law. In turn, the U.S. law has generally trailed 
behind events and practices within their securities industry. The history of U.S. 
law in this area thus provides the basic foundation of current Canadian law. 

Ne2otiability of Stock Certificates 

Towards the latter part of the 19th century, the U.S. securities markets, and 
particularly the New York Stock Exchange were very active. At that time, 
securities transactions were generally settled face to face, by the transfer of a 
suitably endorsed security certificate in exchange for the purchase price. If the 
security in question happened to be a negotiable instrument, such as a bearer 
bond, then the transaction presented no particular legal problem because the 
i nstrument itself was the physical embodiment of the debt, and the purchaser 
acquired special status as a holder in due course upon delivery of the instrument. 

What if the security was a stock certificate? At that time, the common law 
was abundantly clear that stock certificates were not negotiable instruments, and 
the only way to legally transfer shares was by registration on the books of the 
issuer. The certificate was a vital part of this process because it had to be 
surrendered to the issuer in order to register a transfer, but the registration 
process took time, and until the transfer was finally registered, purchasers could 
not be sure that their claim to the shares would not be defeated by an adverse 
claimant. Obviously, under these circumstances a purchaser would be reluctant to 
make payment until registration occurred, while the vendor would not l ikely 
surrender the certificate until the purchase price was paid. This presented a 
definite legal problem and a major impediment to the free trading of certificates 
in the stock market. 

The solution was for those active in the market to treat stock certificates, 
endorsed in blank, exactly as if they were negotiable instruments, delivering them 
from hand to hand without bothering with registration. This practice relied 
heavily upon the equitable doctrine of estoppel to preclude any adverse claim the 
registered owner might assert. 

The law finally caught up with commercial practice in 1 909 when the National 
Conference of Commissioners on Uniform State Laws approved the Uniform 
Stock Transfer Act, which was subsequently adopted, more or less promptly, by all 
50 states. Section 1 of the Uniform Stock Transfer Act provided that title to a 
certificate and to the shares represented thereby could  be transferred only by 
delivery of the certificate, even where the issuer or the certificate itself provided 
that the shares were transferable only on the books of the corporation or by its 
registrar or transfer agent. 
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With the advent of the Uniform Stock Transfer Act, therefore, the stock 
certificate acquired certain essential attributes of negotiability, if not full-fledged 
status as a negotiable instrument. This distinction, and any possible debate over 
its implications, came to an end with the introduction of the Uniform Commercial 
Code ("UCC") in 1952 and its subsequent adoption by all 50 states. Section 8- 105 
of the UCC has always specifically provided that stock certificates are negotiable 
instruments, and Article 8 generally sets out mechanisms for the transfer and 
pledge of stock certificates (and other securities) that differ in a number of ways 
from the law applicable to other types of negotiable instruments, but still share 
the same basic concept of negotiability. As such, they rely upon delivery concepts 
to effect transfers. 

Transfers of investment securities in accordance with Article 8 of the UCC 
worked satisfactorily for a time, but as trading volumes increased, problems arose 
with the requirement of physical delivery of security certificates. The problems 
were not legal, but technological. 

The Paperwork Crisis 

Let's look at a typical, if somewhat simplified, securities transaction in 1965. 
Investor A decides to sell some shares. She retrieves the share certificate, 
registered in her name, from her safe deposit box, endorses it and hands it over to 
her broker. The broker offers to sell the shares on the Toronto Stock Exchange, 
and at the same time registers a transfer of the shares into the name of the 
broker. Investor B has instructed his broker to buy these shares, and the 
transaction is made through the TSE. In order to settle the transaction, B's 
broker must pay the purchase price to A's broker, and A's broker will endorse 
and deliver the share certificate to B's broker. B's broker would then register a 
transfer of the shares to B, and deliver the registered certificate to B so that he 
could put the certificate in his safe deposit box. Sometimes, both A and B would 
permit their respective brokers to hold certificates on their behalf. This simplified 
things considerably, but most trades still had to be settled by the delivery of 
certificates between brokers. 

By the late 1960's, there was a startling contrast between the way trades were 
executed and the way they were settled. Typically, orders were transmitted 
verbally or electronically, often with the aid of computers. The clearing process 
might succeed in  eliminating settlement of just over half of the total trades on any 
given day, leaving almost half to be settled by the physical movement of 
certificates. Each settlement would involve the certificate undergoing 
approximately 1 4  separate, distinct manual processes plus as many as 6 separate 
journeys between various locations. In the case of one large brokerage firm, it 
was noted that 2 10  pieces of paper had to be prepared and moved from point to 
point in order to consummate a single transaction from the time when the 
customer entered an order until final disposition of the stock certificate. 
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In 1967 the average daily trading volume on the NYSE was 10.1 million 
shares, more than double that of 1964. The settlement system could not cope 
with this volume. The result has become known as ''The Paperwork Crisis". 
Delivery of certificates in settlement of trades was supposed to take 5 days. 
Instead, it took up to 6 months. Enormous backlogs of unsettled trades built up, 
and normal settlement was not restored for several years. A substantial number 
of large and small broker-dealer firms became insolvent. Congress felt compelled 
to introduce legislation creating a fund to compensate investors for losses 
sustained as .a result of broker-dealer insolvencies (The Securities Investor 
Protection Act of 1970). 

The paperwork crisis led to a great deal of analysis and commentary. By 1971, 
the security certificate had been identified as one of the major causes of the 
paperwork crisis, and there was a broad consensus that the certificate was 
obsolete and should be eliminated. Committees were established and in 1977 
comprehensive revisions to Article 8 of the UCC were adopted dealing with the 
transfer and pledge of uncertificated investment securities. At the same time, the 
Model Business Corporation Act was amended to authorize the issuance of 
uncertificated stock. 

It is significant to note that, by the time the 1977 revisions were adopted, 
additional technological changes had occurred within the securities industry that 
altered the situation drastically. 

One significant technological advance was the Continuous Net Settlement 
. system. It dramatically reduced the proportion of trades that required settlement. 

More significant was the centralized securities depository. The centralized 
securities depository offered a practical solution to the problem of del ivering 
security certificates. 

How A Depository Works 

A securities depository can only be used by designated "participants", usually 
brokers, banks, and trust companies, who meet certain standards of financial 
strength, operational capability, and integrity. These participants each hold large 
quantities of securities, either on their own behalf or for their customers. The 
participants transfer securities to the depository by delivering the certificates, 
suitably endorsed. The depository registers the securities in the name of its 
nominee, stores the new certificates, and credits each participant's account with 
the securities so deposited. When one participant buys securities from another 
participant, the trade can be settled by the depository debiting the sel ling 
participant's account and crediting the purchasing participant's account. This is 
called "book-entry delivery" even though there is no book involved. The 
depository uses sophisticated computer records to keep track of its accounts. 
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The advantages offered by modern depositories are enormous. Although not 
all transactions can be settled through book-entry delivery, a large proportion of 
transactions are settled in this way. Recall that in 1967, 10 million share daily 
average trading volumes brought the industry to its knees. Now, daily trading 
volumes regularly exceed 100 million shares, and in October of 1987 the NYSE 
experienced consecutive 600 million share trading sessions without any serious 
settlement or delivery problems. Another advantage is the elimination of the risk 
attendant upon the physical movement of negotiable certificates. 

Remarkably, the UCC did not have to introduce any amendments to deal with 
the operation of depositories. This was governed by §8-320, which had been 
added to the UCC in 1962, at a time when U.S. depositories were in their  infancy. 
Today, the largest U.S. depository, the Depository Trust Company, holds securities 
valued at over $4 trill ion and makes annual book-entry del iveries of securities 
valued at about $9 trillion. 

The result has been a mass movement of securities into depositories. Few 
investors take actual custody of security certificates anymore. Large scale or 
active securities traders almost always hold securities through intermediaries, 
which intermediaries, in turn, often hold them in depositories. This 
"immobilization" of certificates is one of the most important aspects of modern 
securities markets and a critical factor in the need for law reform in this area. 

Funeible Bulks 

The use of fungible bulks is a key element of depository operations, and 
securities holding by any other intermediary. 

Security certificates are fungible in that every certificate evidencing a share is 
no more or less valuable than any other certificate evidencing a similar share. In  
this regard, certificates are like dollar bills, or  wheat. I t  has therefore been long 
established in securities transactions that any certificate of a given issue may be 
delivered in satisfaction of an obligation - there is no right to demand a particular 

· certificate. 

So, where a depository holds mill ions of certificates on behalf of its 
participants, or even where a brokerage firm holds a few hundred or thousand 
certificates for its customers, there is no segregation of certificates allocated to or 
identified with individual participants or customers. The certificates are held in a 
fungible bulk, or more precisely, a number of fungible bulks - one for each 
particular issue of securities. 

It  is  import�nt to note that, although the largest fungible bulks are those held 
by depositories, other intermediaries such as brokers also hold securities in  
fungible bulks. 
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The Canadian Depository For Securities, Limited ("CDS") 

CDS was incorporated as a federal corporation in June of 1970. The original 
CDS objective was to put the holdings of all market participants into depository 
accounts so that transactions among participants would result merely in debit and 
credit entries. This fundamental objective evolved to encompass more specific 
aspects of the clearing and settlement of securities transfers, and other related 
issues, but the basic goal of CDS has remained unchanged. 

CDS is owned by a number of Canadian Banks, Trust Companies, and 
members of the Investment Dealers Association, who are also its participants. 

In 1976 CDS became the clearing agency for the Montreal Stock Exchange, 
and in the following year for the Toronto Stock Exchange. CDS did not actually 
operate as a securities depository until December of 1981. There is a distinction 
between the depository and clearing agency functions, but it is not important for 
purposes of this discussion. 

Consistent with the history of depositories in the U.S., CDS' depository 
operations have grown rapidly. In December of 1988, the value of deposited 
securities was $93 billion. The current value of deposited securities exceeds $500 
billion. 

Canadian Le�:islation 

Until relatively recently, in Canada, shares remained transferable only on the 
books of the issuing company, according to traditional Anglo-Canadian company 
law. 

In 1965, Ontario appointed a Select Committee (known as the Lawrence 
Committee) to review its Corporations Act, signalling the first in a series of 
Canadian reform initiatives in this area. The Select Committee found that the 
transfer of shares under Ontario law was occurring very much in the same manner 
as in the U.S. in the late 1800's. Based upon the Committee's recommendations, 
Ontario introduced The Business Corporations Act, 1970 (hereinafter "OBCA"), 
which came into force on January 1, 1971 .  It included provisions governing the 
transfer of securities that were modelled upon Article 8 of the UCC. Although 
the Act adopted the UCC concept of negotiability, it stopped short of specifying 
that securities are negotiable instruments, and it made a number of modifications 
to the UCC model. 

At this same time, the federal government was re-examining the Canada 
Corporations Act. In 1967, a task force was appointed, headed by Robert 
Dickerson. In 197 1 ,  the Dickerson Report was . produced. It criticized the 
modifications of the UCC model made by the OBCA, and advocated the 
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advantages of uniformity with the UCC. The Dickerson Report formed the basis 
for The Canada Business Corporations Act, which came into force in 1976. 

Part VII of the CBCA, entitled "Security Certificates, Registers and Transfers", 
is patterned closely upon Article 8 of the UCC - much more closely than the 
OBCA had been. Section 48(3) of the CBCA specifically provides that security 
certificates are negotiable instruments, and CBCA Part VII establishes virtually 
the same negotiability framework as that found in Article 8 of the UCC. 

In light of the aftermath of the paperwork crisis, it is remarkable that the only 
significant difference between Part VII of the CBCA and Article 8 of the UCC is 
that the CBCA did not include any of the 1962 revisions to Article 8 dealing with 
the operations of securities depositories, even though such provisions were 
recommended by the Dickerson Report. One might have hoped or expected that 
parliament would demonstrate more awareness of current developments in the 
securities markets. 

The CBCA was used as a model by a number of provinces in revising their 
corporate statutes. Alberta, Saskatchewan, Manitoba and Newfoundland 
subsequently adopted statutes containing pr.ovisions virtually identical to Part VII 
of the CBCA. o·ntario revised the OBCA in 1982 to conform more closely to the 
CBCA provisions. The other Canadian provinces have corporate statutes that 
differ from the CBCA in varying degrees, but which could generally be 
categorized as having registration type Companies Acts. All those provinces with 
a Business Corporations Act have securities transfer provisions based upon some 
version of the American Uniform Commercial Code - Article 8. This is: Ontario, 
Alberta, Saskatchewan, Manitoba and Newfoundland. All these provinces except 
Ontario have provisions basically identical to the pre-1962 version of UCC Article 
8. Amongst most provinces with registration type Companies Acts, such as B.C., 
there are no statutory provisions governing securities transfers - these are left to 
the common law and the articles of each company. 

At present, only Ontario and Quebec have any statutory provisions dealing 
with transfers of securities held in depositories. B.C. has provisions in its PPSA 
allowing for book-entry pledges, but no statutory provisions for book-entry 
transfers. The Quebec provisions are contained in their Securities Act, and 
operate within a legislative framework significantly different from that which 
exists in Alberta. Because our work has been in response to a proposal for 
Alberta to enact amendments to the ABCA to make it similar to the Ontario 
statute, we have focussed on the operation of the provisions of those two Acts, 
and particularly the current OBCA. We will see later that our conclusions are 
relevant to all Canadian jurisdictions, regardless of what type of corporate statute 
they use. 
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The 1970 OBCA included section 91, which was practically identical to then 
UCC §8-320. Both provisions operated by deeming transfers and pledges 
recorded on the books of a clearing corporation to have the effect of delivery of a 
suitably endorsed security certificate. Thus, book entries became compatible with 
other provisions of the OBCA and UCC which made delivery of a security 
certificate the key element of a transfer. 

In  1982, the OBCA was substantially revised, bringing its securities transfer 
provisions much closer to the CBCA (and UCC Article 8) model of negotiability. 
Part VI of the OBCA, entitled "INVESTMENT SECURITIES", adopted the 
CECA's definition of "security" and "bona fide purchaser", as well as the provision 
that a security is a negotiable instrument. 

In 1986 the OBCA was further amended. Significant changes were made to 
Part VI. A definition of "uncertificated security" was introduced, similar to that 
used in the 1977 revisions to the UCC. The definitions of "security" and "bona 
fide purchaser" were amended. Section 85, dealing with book-entry transfers and 
pledges, was expanded considerably. There were also some consequential 
amendments to other definitions and sections. 

There have been no substantive amendments to Part VI of the OBCA since 
1986, although some wording changes were made as part of the 1990 revision and 
consolidation of all Ontario statutes. The OBCA provisions prior to the 1990 
revision and consolidation are the model for amendments proposed by CDS for 
the ABCA in 1989. 

Still, the current OBCA handles book-entry transfers by deeming them to have 
the effect of delivery of a security certificate, and deeming the transferee to be in 
possession of a certificate. This is  essentially the same method as used by UCC 
§8-320 since 1962. 

THE PROBLEM 

The fundamental problem with the current law of securities transfers under 
the Business Corporations Acts (Note: not just Ontario, but under ALL BCAs) is 
with the nature of the property interest acquired by a purchaser when securities 
are held in a fungible bulk. To demonstrate this problem, we need to compare 
two different situations. 

1. Investor A purchases 100 shares of X. Co. and allows Broker A to hold the 
certificate in an envelope with Investor A's name arid the certificate number 
on it. The key element here is that a specific share certificate is "earmarked" 
and identifiable as the property of Investor A. 
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2. Investor A purchases 100 shares of Y. Co., but allows Broker A to hold them 
in a fungible bulk. Broker A may either keep a fungible bulk of non� 
earmarked certificates, or may keep them in the broker's account with CDS. 
In this cas�, according to all the BCAs, Investor A has acquired a 
proportionate property interest ("PPI") in the fungible bulk. 

The property interest of a purchaser in a fungible bulk of securities is 
fundamentally different from the property interest of someone who acquires 
actual delivery or possession of a security certificate. This is so whether or not 
the purchaser is deemed to have acquired possession, or is a "good faith 
purchaser". The difference is that delivery and possession (by the broker, in this 
case) transfers tangible property: the earmarked certificate. The PPI in a fungible 
bulk is intangible property: a claim against another party. 

The existing law in both Ontario and Alberta attempts to treat the PPI as an 
ownership interest in the securities that underl ie the fungible bulk. This only 
works as long as the fungible bulk is always sufficient to meet the claims of 
everyone holding a PPI in it. If the fungible bulk is adequate, then the intangible 
claim against Broker A is every bit as valuable as ownership of a certificate, but if 
there is a shortfall in the fungible bulk, say in the event of Broker A's insolvency, 
and claimants are forced to rely upon their legal rights ("resort to law"), then the 
difference in the property interests becomes evident: 

- With respect to the earmarked certificate, Investor A is the owner of the 
certificate. If the certificate is found amongst the property of the insolvent 
broker, it will be returned to Investor A. If it has been disposed of, then 
Investor A has a claim against the broker for 1 00 shares of X Co., which claim 
would entitle Investor A to a proportion of any X Co. shares held in fungible 
bulk by the broker. 

- With respect to the PPI, Investor A's claim depends upon the status of the 
fungible bulk .  Assume that Broker A had 5 clients, including Investor A, each 
of whom had a PPI supposedly valued at 1 00 shares of Y Co. Upon 
insolvency, Broker A only holds 250 shares of Y Co., having fraudulently 
disposed of some shares. The apparent result is that each client's PPI is worth 
50 shares. But actually, the situation is much more complex than this. 
Assume that at the time Investor A supposedly purchased 100 shares, Broker 
A actually held no shares of Y Co., but later acquired some at the request of 
other clients. What property interest did Investor A acquire? Arguably, it was 
a PPI in nothing, so that Investor A may not be entitled to any portion of the 
Y Co. shares held by the broker upon insolvency. 

In our report, we deal with some detailed examples (about 5 pages) of 
situations that could arise in a resort to law situation. It is difficult or impossible 
to determine priorities among competing claimants. To the extent that such 
priorities can be determined, they are random and fortuitous. And despite the 
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lack of certainty in such proportionate property interests, investors have no 
practical means of verifying their interests. There is a law review article from the 
U.S. that performs a similar analysis of a more complex fact situation, and takes 
120 pages to reach essentially the same conclusion.1 

A useful analogy is to compare the existing legal regime with a system that 
treats bank depositors as having a property interest in the money deposited with 
the bank. Such a system can work as long as there is no need to sort through 
property interests, such as if the bank becomes insolvent. In that situation, the 
system cannot deal rationally with competing claimants. 

Pledees 

Essentially the same considerations apply in respect of pledges. The OBCA 
uses deemed possession to perfect a pledge of a PPI in a fungible bulk. Again, 
this works only as long as there is never any shortfall in the fungible bulk. If 
there is, and claimants are required to resort to law, exactly the same problems 
arise. 

Why The System Has Worked For So Lone 

Despite the problems we have described, there is no escaping the fact that the 
existing system works very well, and that, in Canada at least, there have been no 
significant manifestations of these problems. This is because nobody ever has to 
"resort to law". There has never been a depository insolvency in Canada or the 
U.S., and although there have been a number of broker insolvencies, the 
customers of such brokers have been compensated by investor protection funds. 
The Canadian Investor Protection Fund has been in operation since 1969. Not 
coincidentally, there have been no court decisions dealing with client claims in 
broker bankruptcy situations since then. It was apparent back in 1969 that the 
law had a great deal of difficulty coping with competing customer's claims in 
situations where insolvent brokers held securities in fungible bulks. 

The Need For Reform 

The current lack of symptoms does not detract from the need to reform the 
law in this area. The flaws in the existing law cre,ate an unacceptable degree of 
uncertainty. In the U.S., this uncertainty has produced some alarming symptoms. 
It caused lenders to restrict credit in critical situations (October 1987 and with 
Drexel, Burnham, Lambert). The situation is sufficiently serious that Congress 

1See C.W. Mooney Jr., "Beyond Negotiability: A New Model For Transfer and 
Pledge of Interests in Securities Controlled By Intermediaries" ( 1 990) 12 Cardozo 
L.R. 307. 
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has authorized the Securities and Exchange Commission, under certain conditions, 
to adopt rules overriding state law concerning transfers and security interests in 
investment securities. 

This has caused the National Conference of Commissioners on Uniform State 
Laws to form a drafting committee to revise UCC Article 8. They are moving 
very quickly, and I have just learned that they expect to adopt comprehensive 
revisions to Article 8 at their meeting next summer. 

We should emphasize that the flaws that we have identified in the Canadian 
system, and which have been recognized in the U.S. system, are not cause for 
alarm, nor should they be seen as a threat to investor confidence. The essential 
point is that the system can be significantly improved through reform, and that is 
what we propose. 

The Key Element of Reform 

The key element of reform being considered for the revised UCC Article 8, 
and which we have recommended, is the replacement of the PPI in a fungible 
bulk with a Securities Entitlement, which is a unique property interest of someone 
who holds securities through an intermediary. As we have said, the problem with 
the existing system is that it tries, and fails, to treat these transfers as transfers of 
interests in the underlying fungible bulk of securities. That is unrealistic. It is 
realistic to recognize that the true property interest is a special claim against the 
intermediary. 

The SE would be subject to comprehensive provisions defining the obligations 
of intermediaries to their account holders, and the rights of such account holders 
in the event of default by the intermediary. 

The law regarding transfers effected by actual delivery of certificates would 
remain virtually unchanged. 

The use of the SE has the potential to solve a number of long-standing 
problems, common to both Canada and the U.S.: 

- it allows for predictable and equitable treatment of claims upon 
insolvency (this includes claims of secured creditors) 

- it provides some flexibility to encompass trading in derivatives and 
other property which may or may not meet the strict definition of 
investment securities 

The use of the SE also provides an opportunity to eliminate some other problems 
in this are that are peculiar to Canada, which I will review briefly. 
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SITUS 

Securities depositories raise some interesting problems with situs. These 
problems actually existed on a smaller scale before the advent of depositories, but 
the use of depositories has amplified them. 

First, consider the location of property for purposes of taxation. This was once 
a hot topic because of provincial succession duties, but it is still relevant to the 
constitutional limits of provincial taxation. If you live in Edmonton and are 
holding shares through an Edmonton broker, who in turn holds them with CDS, 
where is your property? The short answer: nobody knows. 

It is not at all certain that your property is the shares. It may be only a 
beneficial i nterest in a tru�t, or even a simple debt. If we assume that your 
property is the shares, then what? Formerly, the test for determining situs of 
shares i nvolved examining where they would most likely be dealt with as against 
the issuer, which meant determining where all the various transfer agents were 
located, and where the certificates were located, and then trying to predict which 
transfer agent might be used. That test did not contemplate modern securities 
holding practices or the existence of depositories. If it were to be used today, you 
may be startled to find that your shares are in Toronto, or Montreal, or New 
York, or Chicago. 

A more concrete example of problems with situs arises with the pledge of 
securities held in a depository. According to s.5(1) of the Alberta PPSA, the law 
applicable to certain important aspects of a pledge is that of the jurisdiction 
where the collateral is located at the time the security interest attaches. This 
means the location of the security certificate. But with a security held by a 
depository, there is no identifiable certificate, and most depositories store 
certificates in several different jurisdictions. Which jurisdiction's laws apply to the 
pledge? There is no clear answer. B.C. recently added a provision to their PPSA 
(s.5(2)) stating that " ... a security with a clearing agency is situated where the 
records of the clearing agency are kept." This is an improvement but it still seems 
unclear, because most depositories maintain offices and computer records in 
several jurisdictions. 

These problems would be eliminated by use of the SE, because the property 
would be located at the place where the SE is enforceable against the 
intermediary. For a retail investor, this would be the local office of the broker, 
which would also be where the broker is subject to government regulation. This 
is sensible and easily determined. 
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Constitutional Jurisdiction 

Use of the SE can also eliminate constitutional issues relating to jurisdiction 
over transfers of certain securities. This is particularly important with respect to 
debt securities such as government bonds and other instruments which may be 
subject to the Bills of Exchange Act. It also applies to securities issued by CBCA 
corporations. It is unclear whether provincial legislation can govern the transfer 
of such securities. I notice that the Uniform Law Section has been considering 
some work on the subject of negotiable instruments. At the present time, many 
negotiable instruments that originate as payment instruments are the subject of 
very active secondary trading in the money market, where the mechanics of 
transfer tend to be those used for conventional investment securities. There are 
potential problems with this, although no one is anxious to raise these problems. 

The SE offers an opportunity to resolve them by, in effect, �liminating 
secondary trading in such securities. Instead of trading in government bonds or 
promissory notes, these instruments would be immobilized in a depository and 
thereafter, all trading would be in SEs. With respect to securities issues by CJ3CA 
corporations, the CBCA would still appear to govern the initial transfer to the 
depository, but this situation could be ameliorated by uniform transfer provisions. 

Other Elements of Reform 

We have recommended revisions to the PPSA to accord with the pending 
revisions to UCC Article 9, and that other Canadian jurisdictions consider 
uniform provisions. The existing PPSA provisions are patterned after UCC 
Article 9, and they also rely upon the concept of delivery and possession for 
perfection of a security interest. Under a reformed system, "control" would 
perfect a security interest in a SE. In this area we must recognize that the parties 
with the greatest interest in effective methods of attaching security interests to 
investment property are 1) clearing agencies, such as CDS, who daily carry 
enormous financial obligations to settle trades which must be secured by the 
securities being traded; and 2) the major banks who provide financing secured 
against the inventory of brokers. I am not going to get into a detailed review of 
the proposed revisions to UCC Article 9, but I would point out that a 
representative of CDS has indicated that the proposed revisions would be very 
beneficial to CDS. As I mentioned earlier, it was concern by U.S. lenders over 
secured financing that started the U.S. reform initiative. 

The Need for Uniformity 

As with any other area of commercial law, the advantages of uniformity are 
obvious. The proposals by CDS for amendments to the ABCA recognize the 
need for uniform securities transfer legislation across Canada, and the need for 
that legislation to be compatible (i .e. as uniform as possible) with U.S. legislation 
in this area. 
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The advantages of uniformity with the U.S. have been recognized ever since 
the first comprehensive statutory provisions governing securities transfers were 
enacted in Canada in the OBCA 1970. Our securities industry has always been 
patterned after its U.S. counterpart. The U.S. market is certainly the largest and 
probably the most efficient in the world, and it is right next door. Why would we 
now change our views on uniformity and pursue a different course, especially 
when there is a clear need for reform, and a number of obvious advantages 
available from that reform? 

I think it is fair to say that everyone who has ever addressed the subject agrees 
that Canada should have uniform provisions governing the transfer of investment 
securities. The modern securities marketplace is global, and there is virtually no 
difference to an Edmonton investor trading in securities on Toronto, New York, 
London or Tokyo. In fact, all the major securities markets now compete with one 
another on a global level. For a number of years now, organizations like the 
Group of Thirty have been working towards harmonizing systems for international 
clearance and settlement of securities transactions. No jurisdiction can afford to 
be the odd one out. 

The profound changes in the securities markets are apparent if we look at the 
current structure of Canadian legislation governing such transfers. This legislation 
is found in the Business Corporations Acts, reflecting the fact that, until fairly 
recently, corporate equity securities were the major component of the markets. 
That has changed. Debt securities, particularly government debt securities, are 
now by far the largest component, and derivatives are currently one of the fastest 
growing sectors of the markets. For this reason we have recommended that 
provisions regarding transfers of investment securities be removed from the 
ABCA and placed in a separate statute. For those provinces with BCAs, this is 
merely sensible, but for all provinces it is an opportunity for uniformity. For 
example, B.C., Ontario and Quebec could all have uniform statutes governing this 
particular subject, notwithstanding their differing corporate statutes. 

Shareholder Communications 

I should briefly mention this subject. Any close examination of the law of 
securities transfers raises issues with respect to shareholder communications. The 
massive shift of certificates into the hands of intermediaries has resulted in the 
securities registers of issuers not accurately reflecting the beneficial ownership of 
securities. 

A general examination of the ABCA and other comparable corporations 
statutes, with particular attention to those provisions relating to the maintenance 
of a securities register and access to corporate records, reveals a clear intention 
that issuers should be able to communicate with their shareholders and that 
shareholders should be able to communicate with one another in respect of 
matters relating to the affairs of the issuer corporation. 
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A number of procedures have developed which attempt to overcome the 
problems inherent in communicating through intermediaries. The Canadian 
Securities Administrators adopted National Policy Statement No. 41 - Shareholder 
Communication, effective March 1, 1988. This Policy sets out a certain procedure 
for the conveyance to non-registered shareholders of proxy-related materials 
delivered on behalf of issuers. 

The Policy does not cover other proxy-related materials, take-over bid 
materials, issuer bids, rights offerings or other matters. For example, a 
shareholder wishing to solicit proxies from those whose securities are deposited 
with a depository has no formal means of communicating with such "beneficial 
shareholders". This seems to frustrate the intention of the legislation. 

Section 79 of the Securities Act and s. 147 of the ABCA obligate registrants or 
custodians to convey certain material to the beneficial owners of securities under 
certain circumstances, but these sections does not appear to be applicable to 
depositories. 

CDS is under a contractual obligation to transmit proxy information, dividends, 
and other material received from issuers to its participants, and it must be said 
that CDS diligently complies with such obligation as well as with its duties under 
National Policy No. 41 - something that cannot be said about all intermediaries. 
There is an obvious need, however, to address the overall issue of shareholder 
communications and to significantly change either the method of communication 
or the relevant legislation so that the two are compatible. 

Under the BCAs, it is not even clear who a "shareholder" is. 

Our report acknowledges that dealing with problems of shareholder 
communication is a major undertaking, and will require reassessment of the role 
of shareholders in corporate governance. 

Conclusion 

It is evident that, especially with the pending reform of UCC Article 8, there is 
a need to address the Canadian law governing transfers of investment securities. 
This affords a double opportunity: 1) to significantly improve the law, and 2) to 
achieve uniformity in this area. For these reasons, we recommend the adoption 
of this subject by the Uniform Law Section. 
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(see page 35) 

UNIFORM INTERCOUNTRY ADOPTION (HAGUE CONVENTION) ACT 

This Act lays the groundwork for an enacting jurisdiction to implement the 1993 
Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption. It includes the basic requirements of the Convention. It 
also points to matters that should be considered by an enacting jurisdiction, 
without setting out in detail what decisions should be made on those matters. For 
example, the accreditation and role of private adoption agencies may be treated 
differently by d ifferent provinces or territories within the limits of the Convention. 
Each jurisdiction will have to fit these terms into its existing legislation on the 
topics covered .  The Uniform Law Conference did not consider itself competent 
to make judgements for each province and territory in Canada about how this 
should be done. 

Definitions 

s.l (l) In this Act, "Convention" means the Convention on 
Protection of Children and Co-operation in Respect of I ntercou ntry Adoption 
set out in the Schedule. 

(2) Words and expressions used in this Act have the same 
meaning as the corresponding words and expressions in the Convention. 

Comment: These are normal provisions for uniform statutes to implement 
conventions. 

Request for extension of Convention 

s.2 The (Minister of or ) shaH request the Government of Canada to 
declare in accordance with Article 45 of the Convention that the Convention 
extends to (enacting jurisdiction). 

Comment: An enacting jurisdiction will name the minister responsible for 
the administration of the Act. In the normal course, the Act 
would take effect in an enacting jurisdiction when Canada's 
ratification of the Convention came into force (the first of the 
month following the expiry of three months after it deposits the 
instruments of ratification). Jurisdictions that enact the Act after 
Canada is a party will have the Convention apply to them a 
similar period after Canada notifies the depositary of the 
Convention (the Ministry of Foreign Affairs of the Netherlands) 
of their action. 
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An enacting jurisdiction will have to indicate to the Department of 
Justice of Canada whether to make for that jurisdiction any of the 
declarations allowed by the Convention. Articles 22(2) and ( 4 ), 23, 25 
and 45 should be reviewed for this purpose. While the Convention 
does not allow any resetvations, Canada or an enacting jurisdiction may 
wish to consider an "interpretive declaration" on provisions of particular 
interest, such as customary adoptions among aboriginal peoples. A 
common position on such a declaration could be developed after 
consultation with all affected parties, including aboriginal organizations. 

As noted later, the Convention also requires Contracting States to 
provide certain specific information to the depositary or to the 
Permanent Bureau of the Hague Conference, and this information must 
be provided by the enacting jurisdictions to the federal government for 
transmission abroad. 'see Articles 13  and 22(3) .  

Convention is law 

s.3 (1) Starting on the date the Convention enters into 
force in respect of (enacting jurisdiction) as determined by the Convention, the 
Convention is in force in (enacting jurisdiction) and its provisions are law in 
(enacting jurisdiction). 

Application where confl ict 

(2) The law of (enacting jurisdiction) applies, subject to the regulations, to 
an adoption to which the Convention applies but, where there is a conflict 
between the Jaw of (enacting juri.vdiction) and the Convention, the Convention 
prevails. 

Comment: Under subsection ( 1 ), the Convention's rules wi ll app ly only to 
adoptions between the enacting jurisdiction and other countries 
that are p;:1rties to the Convention, as it comes into force 
between them (Article 41  ) . These adoptions wil l involve a child 
habitually resident in  a contracting state and adoptive parents 
habitual ly resident in another contracting state (one of these 
contracting states being the enacting jurisdiction). Other 
adoptions wil l  continue to be governed by the existing law of the 
enacting jurisd iction. See Article 2 of the Convention. 

Subsection (2) underlines the importance of verifying how the 
Convention's rules will affect existing local rules. The latter rules will 
continue to apply except to the extent that they are incompatible with 
the Convention. 
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Central Authority 

s.4 The (Minister of or ) is the Central Authority for (enacting 
jurisdiction) fo:r the purpose of the Convention. 

Comment: The role of the Central Authority to be designated under the 
Convention by each province or territory is the key to much of 
the practical operation of the Convention. Its duties are not 
described in detail in this uniform Act, because they are set out 
in the Convention itself, especially in Chapters III and IV. This 
Act deals only with the options for allocating the functions of the 
Central Authority where the Convention allows those functions 
to be delegated. 

Delegation to accredited bodies 

s.S (1) Where the (Minister of or ) so authorizes, the functions of a 
Central Authority under Chapter IV of the Convention may, to the extent 
determined by the (Minister of or ) , be performed by public authorities 
or by bodies accredited under Chapter Ill of the Convention. 

Other bodies or persons 

(2) Where the (Minister of or ) so authorizes, the functions of a 
Central Authority under Articles 15  to 21 of the Convention may, to the extent 
determined by the (Minister of or ) , be performed by a person or body 
who meets the requirements of subparagraphs (a) and (b) of paragraph 2 of 
Article 22 of the Convention. 

Comment: This section spells out the limits of the role of public  and private 
agencies in intercountry adoptions under the Convention. Public 
bodies and regulated not-for-profit agencies accredited under 
Chapter III of the Convention, notably Articles 1 0  and 1 1 , may 
carry out all the functions of Central Authorities under Chapter 
I II  and under Chapter IV, which contains the main duties of the 
Central Authorities. 

It will be noted that neither the Convention nor this Act gives the 
enacting jurisdiction legal authority to create or accredit public or 
private agencies, or sets procedures for their accreditation. Such 
matters need to be dealt with by local law. Many jurisdictions will 
already have such rules for this purpose. 

Other bodies, notably for-profit agencies, and individuals may carry out 
the functions of Central Authorities under Chapter IV if they meet the 
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standards of clauses 22(2)(a) and (b). They must also be "subject to the 
supervision of the competent authorities of that State", Art. 22(2). 

An enacting jurisdiction that wishes to authorize for-profit bodies or 
individuals to act must inform the federal Department of Justice of this 
wish, and provide a list of the names and addresses of these bodies and 
persons. The Department will then make the appropriate declaration 
under Article 22(2) to the depositary, namely the Ministry of Foreign 
Affairs of the Netherlands, and submit the list of names and addresses 
to the Permanent Bureau of the Hague Conference. The list must be 
kept up to date. Provincial and territorial officials will have keep in 
close touch with the federal government to avoid undue delay in 
submitting the updated lists to the Hague. 

Some countries of origin may refuse to allow children from those 
countries to be adopted by processes involving for-profit agencies or 
individuals (Article 22(4)). Enacting jurisdictions should ensure that 
the authorized agencies and prospective adoptive parents are aware of 
this. 

One of the basic functions of a Central Authority under the Convention 
is the preparation of reports on the prospective adoptive parents and on 
the child to be adopted. These reports must be done by the Central 
Authority itself or public or not-for-profit agencies (Article 22(5)) .  

Authorization of foreign accredited bodies 

s.6. Where the (Minster of or ) so authorizes, a body accredited 
in a Contracting State may act in (enacting jurisdiction). 

Comment: This gives the responsible minister the authority to approve 
foreign not-for-profit [but not profit-making] bodies, other than 
the foreign Central Authority, to work in the enacting 
jurisdiction on intercountry adoptions. Article 12 of the 
Convention requires that for such bodies to act, they must be 
approved by the authorities in both countries. 

Accredited bodies acting abroad 

s.7. The (Minister of or ) may authorize a body accredited in 
(enacting jurisdiction) to act in a Contracting State. 

Comment: This is the converse of the previous section. It allows the 
responsible minister to authorize local accredited bodies to 
operate abroad, if the foreign country has so authorized them as 
well. 
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Access to information 

[s.S. A child adopted pursuant to the Convention has, to the extent 
permitted by the law of (enacting jurisdiction), a right of access to information 
concerning the child's origin that is held in (enacting jurisdiction) .] 

Comment: This right to information is set out in Article 30 of the 
Convention. That article requires Contracting States to preserve 
information about the child, his or her family and their medical 
history. The accessibility of this information is subject to limits 
prescribed by local law (Article 30(2)) and its use subject to 
rules set out in Article 3 1. 

This section is in square brackets because it is not strictly necessary for 
the implementation of the Convention, as it repeats what would be the 
law in any event once the Convention comes into force in the enacting 
jurisdiction. It was added .because some enacting jurisdictions might 
wish to put this often sensitive issue directly in the public eye rather 
than having the rule simply remain among the other provisions of the 
Convention. 

Publication of date 

s.9 The (Minister of or ) shall publish in the Gazette the date the 
Convention comes into force in (enacting jurisdiction). 

Comment: 

Regulations 

This is the usual provision for uniform statutes to implement 
conventions. 

s.lO. The (Lieutenant Governor in Council) may make regulations 
necessary to carry out the intent and purpose of this Act and, without limiting the 
generality of the foregoing, may 

(a) limit or vary the application of the law of (enactingjurisdiction) to an 
adoption in (enacting jurisdiction) · to which the Convention applies; and 

(b) designate the competent authority for any provision of the Convention. 

Comment: Regulations may be thought desirable, or may be necessary 
under existing law of the enacting jurisdiction, to designate 
public bodies or to accredit private bodies to act under the 
Convention, or to do other matters to carry it out. 
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Clause (a) allows the enacting jurisdiction to tailor by regulation its 
existing adoption laws for intercountry adoptions under the Convention, 
to the extent that making the Convention part of the law does not do so 
already. Jurisdictions that would prefer to amend these laws by 
legislation rather than by regulation may do so by adding provisions 
starting at s. 1 1  of this Act. 

Clause (b) allows for the designation of competent authorities. 
Enacting jurisdictions will have to decide under Article 36( c) which 
bodies should be designated to carry out the functions that the 
Convention assigns to "competent authorities". See for example Articles 
4, 5, l l(a), 22(2), 23, 30, 33, 34 and 35. 

For example, Article 23( 1) of the Convention speaks of adoptions being 
certified by competent authorities. Article 23(2) obliges a contracting 
state to inform the depositary of the "identity and functions" of these 
authorities. As a result, an enacting jurisdiction will have to give this 
information to the federal Department of Justice, and notify it of any 
changes to the list. ' 

Another example: the for-profit bodies or persons that may be allowed 
to carry out some of the functions of the Central Authority are to be 
supervised by "competent authorities" under Article 22(2). 

Amending existing laws 

s.l l. (Some jurisdictions may prefer to amend existing laws instead of 
exercising the authority in clause 10 (q).) 

Comment: If local laws are not expressly changed by the Convention but the 
enacting jurisdiction thinks they should be modified to suit 
Convention adoptions, this section is available. Clause lO(a) 
authorizes this to be done by regulation, if the enacting 
jurisdiction prefers to proceed in that way. 

lt will be noted that the Convention provides minimum rules to govern 
intercountry adoption. Jurisdictions that implement the Convention are 
free to enact stricter rules on the subject if they are consistent with the 
Convention. 

Proclamation 

s. l2. (Proclamation section) 

Comment: Some jurisdictions have legislation implementing a convention 
come into force on Royal Assent, with the understanding that 
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the law has no effect until the convention comes into force for 
that jurisdiction. Other jurisdictions prefer to wait and proclaim 
the legislation in force on the day the convention comes into 
force, once that day is known. In either event the public has 
notice under s. 9 of the date that the convention becomes the 
law of the enacting jurisdiction. 
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CONVelllON ON P� Of CHD.DUN AND co­
OPERA noN IN WPECT OF INtDCOUND.Y ADOPTION 

The States signatory to the present Convention. 
Recognizing that the child, for the fuD anCI hannonioua 
development of his or her penonality, should grow up in 
a family environment, in an atmosphere of happiness, 
love and understanding, 
Recalling that each State should take, as a matter of 
priority, appropriate measures to enable the child to 
remain in the care of his or her family of origin, 
Recognizing that intercountry adoption may ofl'er the 
advantage of a permanent family to a child for whom a 
suitable family cannot be found in his or her State of 
origin, 

Convinced of the necessity to take measures to ensure 
that intercountry adoptions are made in the best 
interests of the child and with respect for his or her 
fundamental rights. and to prevent the abduction, the 
sale of, or traffic in children. 

Desirina to establish common provisions to this effect. 
taking into account the principles set forth in 
international instruments. in particular the L'nitrd 
Nutions Cunvention on the Rights of the Child. of 
20 November 1 989, and the United Nations Declaration 
on Social and Le�l Principles relating to the Protection 
and Welfare of Children, with Special Reference to 
Foster Placement and Adoption Nationally and 
Internationally (General Assembly Resolution 41/85, of 
l December 1986), 

Have agreed upon the following provisions -

CHAPTEil l - SCOPE OF THE CONVENTION 

Article I 

The objects of the present Convention arc -
a to establish safe$uards to ensure that intercountry 
adoptions take place m the best interests of the child and 
with respect for his or her fundamental rights as 
recognized in international law; 
b to establish a system of co-operation amongst 
Contracting States to ensure that those safeguards are 
respected and thereby prevent the abduction, the sale of, 
or traffic in children; 
c to secure the recoanition in Contractina States of 
adoptions made in accordance with the Convention. 
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Artlcll 1 

1 The Convention shall apply where a child habituaUl 
resident in one Contracting State ('the State of origin ) 
has been, is beins, or is to be moved to another 
Contracting State ('the receiving State') either after his 
or ber adot'tion in the State or origin by spouses or a 
person habttually resident in the receiving State, or for 
the purposes of such an adoption in the receiving State 
or in the State of origin. 

2 The Convention covers only adoptions which create 
a permanent parent-child relationship. 

Article 3 
1lae Convention ceases to apply if the agreements 
mentioned in Article 17, sub-paragraph c, have not.been 
aivcn before the child attains the ase of eighteen yean. 

CJIJ.P1D. D - JlEQUlREMENTS fOR. INTEJlCOUNTJ.Y 
ADOPTIONS 

Arllck 4 
An adoption within the scope or the Convention shall 
take place only if the competent authorities or the State or ongin -
• have established that the child is adoptable; 
b ·. have determined, after possibilities for placement of 
the child within the State of origin have been &iven due 
consideration, that an intercountry adoption is in the 
child's best interests: 

c have ensured that 
( I )  the persons, institutions and authorities whose 

consent is necessary for adoption, have been 
counselled as may be necessary and duly informed of 
the effects of thear consent. in particular whether or 
not an adoption will result in the termination of the 
legal relationship between the child and his or her 
family of origin, 

(2) such persons. institutions and authorities have given 
their consent freely, in the required legal form, and 
expressed or evidenced in writmg, 

· 

(3) the consents have not been induced by payment or 
compensation of any kind and have not been 
withdrawn, and 

(4} the consent of the mother, where required, bas been 
given only after the birth of the child; and 

d have ensured, havins regard to the age and desrec of 
maturity of the child, that 
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( l ) he or she has been counselled and duly informed of 
the effects of the adoption and of his or her consent 
to the adoption, where such consent is required, 

(2) consideration has been given to the child's wishes 
and opinions, 

(3) the child's consent to the adoption, where suc:b 
consent is required, bas been gtven freely, in the 
req�ired legal form, and expressed or evidenced iD 
wntmg, and 

(4) such consent has not been induced by payment or 
compensation of any kind. 

Article S 

An adoption within the scope of the Convention shall 
take place only if the competent authorities of the 
receivmg State -
a have determined that the prospective adoptive 
parents are eligible and suited to adopt; 
b have ensured that the prospective adoptive parents 
have been counselled as may be necessary; and 
c have determined that the child is or will be 
authorized to enter and reside permanently in that State. 

CHAPTER U1 - CENTUL AUTHOIUTIES AND ACCit.EDJlD) 

BODIES 

A.rricle 6 

1 A Contracting State shall designate a Central 
Authority to discharge the duties which are imposed by 
the Convention upon such authorities. 

2 Federal States, States with more than one system of 
law or States having autonomous territorial units shall · 
be free to appoint more than one Central Authority and 
to specify the territorial or personal extern of their 
functions. Where a Slate has appointed more than one 
Central Authority, it shall designate the Central 
Authority to which any communication may be 
addressed for transmission to the appropriate Centnl 
Authority within that State. 

Arlide 'l 

I Central Authorities shall co-operate with each other 
and P.r�mo,te c�operation amongst the. competent 
aut�ont1es m the1r . States to ()rotect children and co 
achieve I he other ObJectS or the Convention. 
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2 They shall take directly all appropriate measures to -

a provide information as to the laws of their Stales 
concerning adoption and other general infonnation. 
such as statistics and standard forms; 
b keep one another informed about the operation of 
the Convention and, as far as possible, eliminate any 
obstacles to its application. 

Article 8 

Central Authorities shan take, directly or through public 
authorities, all appropriate measures to prevent 
improper financial or other gain in connection with an 
adoptJon and to deter all practices contra.J}' to the 
objects of the Convention. 

Article 9 

Central Authorities shaH talce. directly or through l'ublic 
authorities or other bodies duly accredited in their State. 
all appropriate measures, in particular to -

a collect, preserve and exchaDF information about 
the situation of lhe child and the prospective adoptive 
parents, so far as is necessary to complete the adoption; 

b facilitate, follow and expedite proceedings with a 
view tp obtainina the adoption; 
c promote the development o( adoption counseJJina 
and post-adoption services in their States; 

d provide each other with general evaluation reports 
about experience with intercountry adoption; 
e reply, in so far as is pennitted by the law of their 
State, to justified requests from other Central 
Authorities or public authorities for information about a 
particular adoption situation. 

Article 10 

Accreditation shaU only be pntcd to and maintained 
by bodies demonstratins their competence to carr)' out 
properly the tasks with which they may be entruste<l. 
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Artlck 11 

An acaeditcd body shall -
a pursue only non-profit objec:tiv.es according to such 
conditions and within such limits as may be established 
by the competent authorities of the State of 
accreditation� 
b be directed and staffed by persons qualifted by their 
ethical standards and by trainin• or experience to work 
in the field of intercountry adoptiOn: and 

c be subject to supervision by competent authorities of 
that State as to its composition, operation and linancial 
situation. 

Artic/c /2 

A body accredited in one Contractin� State may act in 
another Contracting State only &f the competent 
authorities of both States have authorized it to do so. 

Article /J 

The designation of the Central Authorities and, where 
appropriate, the extent of their functions, as well as the 
names and addresses of the accredited bodies shaJJ be 
communicated by each Contracting State to the 
Permanent Bureau of the Hague Conference on Private 
International Law. 

CHAPTER tV PR.OCEDUP.AL REQUIREMENTS .IN 
JNnRCOUNTRY ADOPTION 

Article U 

Persons habitually resident in a Contracting State, who 
wish to adopt a child habitually resident in another 
Cqntracting State, shall apply to the Central Authority 
in the State of their habitual residence. 

Article /5 

1 If the Central Authority of the receiving State is 
satisfied that the applicants arc eligible and suited to 
adopt, it shall prepare a report including information 
about their identity, eligibility ind suitability to ado�t. 
background. family and medical history, socsal 
environment, reasons for adoption, ability to undertake 
an intercountry adoption, as well as the characteristics of 
the children for whom they would be qualified to care. 

2 It shall transmit the report to the Central Authority 
of the State of origin. 
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Artie/� /6 

1 Ir the Central Authority of the State of oriain is 
satisfied that the child is adoptable, it shalt -
a prepare a report inc:ludina infonnation about his or 
her identity, adoptability, bac:karound, social 
environment, family history, mcdic:al history inc:ludins 
that of the c:hild's family, and any special needs of thC 
child: 

· 

b �ive due consideration to the c:hild's upbringing and 
to hts or her ethnic, religious and cultural background; 

c ensure that consents have been obtained in 
accordance with Article 4; and 
d detennine, on the basis in particular of the reports 
relating to the child and the prospec:tive adoptive 
parents, whether the envisaged placement is in the best 
mterests of the child. 

2 It shall transmit to the Central Authority of the 
receiving State its report on the child, proof that the 
necessary consents have been obtained and tbe reasons 
for its detennination on the placement. takine care not 
to reveal the identity of the mother and the fath�r if. in 
the State of orisin, these identities may not be disc:Josed. 

Artidt 17  

Any decision in  the State of  ori$in that a child should be 
entrusted to prospective adoptive parents may only be 
made if -
41 the Central Authority of that State has ensured that 
the prospective adoptive parents apee; 
b the Central Authority of the receiving State has 
approved such decision, where such approval is reQ,uired 
by the law of that State or by the Central Authonty of 
the State of origin; 
c. the Central Authorities of both States have agreed 
that the adoption may proceed; and 
d it bas been determined, in accordance with Article S, 
that the prospective adoptive parents are eligible and 
suited to adopt and that the child is or will be authorized 
to enter and reside permanently in the receiving State. 

Arliclt 18 

The Central Authorities of both States shall take all 
necessary steps to obtain permission for the child to 
leave the State of ori�n and to enter and reside 
pcnnanently in the reccivms State. 
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Article 19 

1 The transfer of the child to the receivin� State may 
only be carried out if the requirements of Arttcle I 7 have 
been satisfied. 

2 The Central Authorities of both States shall ensure 
that this transfer takes place in secure and appropriate 
circumstances and, if possible, in the company of the 
adoptive or prospective adoptive parents. 

3 If the transfer of the child does not take place, the 
reports referred to in Articles 15 and 16 are to be sent 
back to the authorities who forwarded them. 

Articlt 20 

The Central Authorities shall keep each other infonned 
about the adoption process and the measures taken to 
complete it, as well as about the progress of the 
placement if a probationary period is required. 

Articlt 21 

I Where the adoption is to take place after the transfer 
or the child to the receiving State and it appears to the 
Central Authority of that State that the continued 
placement of the child 1with the prospective adoptive 
parents is not in the child's best interests, such Central 
Authority shall take .the measures netessary to protect 
the child, in particular -

,;. to cause the child to be withdrawn from the 
prospective adoptive parents and to arrange temporary 
care: 

b in consultation with the Central Authority of the 
State of · origin, to arranse without delay a new 
placement of t�e child with a view to �doption or, 11 thiS 
1s not appropnate, to arrange alternatiVe long-term care; 
an adoption shall not take place until the Central 
Authority of the State of origin has been duly informed 
concerning the new prospective adoptive parents: 
c as a last resort, to arrange the return of the child, if 
his or her interests so require. 

2 Having regard in particular to the age and degree of 
maturity of the child. he or she shall be consulted and, 
where appropriate, his or her consent obtained in 
relation to measures to be taken under this Article. 

Article 22 

l The functions of a Central Authority under this 
Chapter may befrfonned by public authorities or by 
bodtes accredite under Chapter III, to the extent 
permitted by the law of its State. 
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2 Any Contracting State may declare to the depositary 
of the Convention that the functions of the Central 
Authority under Articles I S  to 21 may be performed in 
that State, to the extent permitted by the law and subject 
to the supervision of the competent authorities of that 
State, also by bodies or persons who -

a meet the requirements of integrity, professional 
competence, experience and accountability of that State; 
and 
b are qualified by their ethical standards and by 
training or experience to work in the field of inte�untry 
adoption. 

3 A Contracting State which makes the declaration 
provided for in paragraph 2 shall keep the Permanent 
Bureau of the Hague Conference on Private 
International Law informed of the names and addresses 
of these bodies and persons. 

4 Any Contracting State may declare to the depositary 
of the Convention that adoptions of children habitually 
resident in its territory may only take place if the 
functions of the Central Authorities are performed in 
accordance with paragraph 1 .  

S Notwithstanding any declaration made under 
paragraph 2, the reports provided for in Articles 15 and 
16 shall, in every case, be prepared under tbe 
responsibility of the Central Authority or other 
authorities or bodies in accordance with paragraph 1.  

CHAPTER V - RECOONmON AND EFFECTS OF THE ADOPTlON 

Article 2J 

I An adoption certified by the competent authority of 
the State of the adoption as having been made in 
accordance with the Convention shall be recognized by 
operation of law in the other Contracting States. The 
certificate shall specify when · and by whom the 
•Jreements under Article 1 7, sutrparagraph c, were 
SlVCn. 

2 Each Contracting State shall. at the time of 
signature. ratification. acceptance. approval or 
accession. notify the depositary of the Con\ention of the 
identity and the functions of the authority or the 
authorities which, in that State. are competent to make 
the certification. It shall also notify the depositary of an\' 
modification in the designation of these authorities. 

· 
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Artidt 24 

The recognition of an adoption may be refused in a 
Contracting State only if the adoption is manifestly 
contrary to its public policy, taking into account the best 
interests of the child. 

Article 25 

Any Contracting State rna� declare to the depositary of 
the Convention that it Will not be bound under this 
Convention to recognize adoptions made in accordance 
with an agreement concluded by application of Arti· 
cle 39, paragraph 2. 

Article 26 

J The recognition of an adoption includes RCOgnition 
of 
a the legal parent-child relationship betwea1 the child 
and his or her adoptive parents; 

b parental responsibility of the adoptive parents for 
the child; 

t the termination of a pre-existing legal relationship 
between the child and his or her mother and father, if the 
adoption bas this effect iMhe Contracting State where it 
was made. 

2 In the case of an adoption havin& the effect of 
terminating a rre-existina legal �rent-child relationship, 
� child shaJ enjoy in the receiving State, and in any 
other Contracting State where the ldoption 11 
recognized, ri�hts equivalent to those resuhmg from 
adoptions havmg this effect in each such Stale. 
3 The preceding para$raphs shall not prejudice the 
application of any provtsion more favourable for the 
child, in force in the Contracting State which recognizes 
the adoption. _ . 

Article 27 

1 Where an adoption srantcd in the State of oriJin 
does not have the effect of terminatinf a pre-cxistms 
Jepl parent-child relationship, it may, m the rcccivina 
State which recognizes the adoption under the 
Convention, be converted into an adoption llavins such 
an effect -

G if the law of the receiving State so permits; and 

6 if the consents referred to in Artide 4, su� 
paragraphs c and d, have been or are givca for the 
purpose of such an adoption. 

2 Article 23 applies to the decision converting the 
adoption. 
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CHAPTER VI - GENEkAL PROVISIONS 

Article �8 

The Convention does not affect any law of a State of 
origin which requires that the adoption of a child 
habitually resident within that State take place in that 
State or which prohibits the child's placement in, or 
transfer to, the receiving State prior to adoption. 

Article 29 

There shall be no contact between the prospective 
adoptive parents and the child's parents or any other 
person who has care of the child until the requirements 
of Article 4, sub-paragraphs a to t, and Anicle S, sub­
paragraph a, have been met, unless the adoption takes 
place within a family or unless the ccntact is in 
compliance with the conditions established by the 
competent authority of the State of origin. 

Artitle JO 

l The competent authorities of a Contracting State 
shall ensure that information held by them concemins 
the child's origin, in particular information concemina 
the identity of his or her parents, as well as the medical 
history, is preserved. 

2 They shall ensure that the child or his or ber 
representative has access to such information, under 
lppropriate guidance, in so far as is permitted by the law 
of that State. · 

Article Jl 

Without prejudice to Article 30, personal data gathered 
or transmitted under the Convention, especially data 
referred to in Articles 1 5  and 16, shall be used only for 
the purposes for which they were pthered or 
transmitted. 

Article 32 

l No one shall derive improper financial ot: other gain 
from an activity related to an mtercountry adoption. 

l Only costs and expenses, includin& reasonable 
professional fees of persons involved in the adoption, 
may be charged or paid. 

3 The directors, administrators and employees of 
bodies involved in an adoption shall not receive 
remuneration which is unreasonably high in relation to 
services rendered. 
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Artidt 33 

A competent authority which finds that any provision of 
the Convention has not been respected or that there is a 
serious risk that it may not be respected, shaD 
immediately inform the Central Authority of its State. 
This Central Authority shall be responsible for ensuring 
that appropriate measures are taken. 

Articlt 34 

If the competent authority of the State of destination of 
a document so requests. a translation certified as being. in 
conformity \lrith the original must be furnished. Unless 
otherwise provided, the costs of such translation are to 
be borne by the prospective adoptive parents. 

Article 35 

The competent authorities of the Contracting States 
shall act expeditiously in the process of adoptton. 

Arrlcle 36 

In relation to a State which has two or more systems of 
law with re�ard to adoption applicable in different 
territorial umts -
a any reference to habitual residence in that State shall 
be construed as referring to habitual residence in a 
territorial unit of that State; 
b any reference to the law of that State shall be 
construed as referring to the law in force in the relevant 
territorial unit: 
c any reference to the competent authorities or to the 
public authorities of that State shall be construed u 
referring to those authorized to act in the relevant 
territorial unit; 
d any reference to the aectedited bodies of that State 
shall be construed as referring to bodies accredited in the 
relevant territorial unit. 

Artick 37 

In relation to a State which with regard to adoption has 
two or more systems of Jaw applicable to different 
categories or persons, any reference to the law of that 
State shall be construed as referring to the legal system 
specified by the Jaw of l.hat State. . 
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Article 38 

A State within which different territorial units have their 
own rules of law in respect of adoption shall not be 
bound to apply the Convention where a State with a 
unified system of law would not be bound to do so. 

Artlclt 39 

I The Convention does DOt affect any international 
instrument to which Contracting States arc Parties and 
which contains provisions on matters sovemcd by the 
Convention, unless a contrary declaration is made by the 
States Parties to such instrument. 

2 Any Contracting State may enter into aP.cements 
with one or more other Contracting States. WJtb a view 
to improviniJ the application of the Convention in their 
mutual relations. These agreements may derogate only 
from the provisions of Articles 14 to 16 and 18 to 21 .  
Tbc States which have concluded such an agreement 
shaU transmit a copy to the dcposilary of the 
ConventioD. 

In witness whereof the undersigned, bcins duly 
authorized thereto, have signed this Convention. 

Done at The Hague. on the . . . . . .  day of . . . . . . . . . . . . . . . . . . . .  19 .•• 
in the English and French languages. both texts being 
equally authentic, in a single copy which shall be 
deposited in the archives of the Government of the 
Kingdom of the Netherlands. and of which a certified 
copy shall be sent. through diplomatic channels, to each 
of the Stat�s Members of the Hague Conference on 
Private International Law at the date of its Seventeenth 
Session and to each of the other States which 
participated in that Session. 
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C The followln& Otc:ision -

The Seventeenth Session of the Hague Conference un 
private international law; 

Considering that the ConYtntion on Protection of 
Children Ol!d Co-operati'?n in Rtspert of l�terro_untr_l' 
Adoption w1ll apply to children habitually res1dent m the 
Contracting States under the circumstances described in 
Article 2 of the Convention: 

Concerned that refugee children and other 
internationally displaced children be afforded the special 
consideration within the framework of this Convention 
that their particularly wlnerable situation may require; 

Considering the consequent need for further study and 
possibly the elaboration of a special instrument 
supplementary to this Convention; 

Requests the Secretary General of the Hague 
Conference. in consultation with the United Nations 
High Commissioner for Refugees, to convoke in the near 
future a working group to examine this issue and make 
specir�e proposals which migbt be submitted to a Special 
Commission of the Hague Conference to ensure 
appropriate protcaion of these catesoria of children. 

E The followlnc Whit -

The Seventeenth Session. 

Considering that the Convention on Protertinn o,l 
Children und Co-operation in Respert of Intercountry 
Adoption provides -
a in Article 4. sub-paragraph r. that adoptions under 
the Convention shall take plac:e only if the competent 
authorities of the State of origin of the child have 
ensured that the required consents have been given in 
conformity with certain safeguards. 
b in Article 23. paragraph I, that the recognition of an 
adoption made under the Convention requires a 
document certifying that the adoption has been made in 
accordance with the Convention. 

Convinced that the use of forms based on a uniform 
model by the competent authorities of the Contracting 
States may promote the proper and uniform application 
or those provisions, 

Expresses the Wish that the Experts participating in the 
first meeting of the Special Comm1ssion con\'ened in 
accordance \\ith Article 4l establish recommended forma 
to that effect. 

· · 
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(see page 39) 

LOI UNIFORME SUR L'ADOPTION INTERNATIONALE (CONVENTION DE 
LA HAYE SUR LA PROTECTION DES ENFANTS ET LA COOPERATION EN 

MATIERE D'ADOPTION INTERNATIONALE) 

Le but de cette loi uniforme est de fournir a la province ou au territoire interesse 
le moyen de mettre en oeuvre la Convention de La Haye de 1993 sur la 
protection des enfants et la cooperation en matiere d'adoption internationale. La 
loi uniforme se refere aux conditions de base contenues dans la Convention. Le 
texte renvoit de plus aux questions de mise en oeuvre qui devront etre examinees 
par chaque juridiction en vue de la mise en oeuvre, sans decrire en details les 
decisions qui devront etre prises sur chacune de ces questions. A titre d'exemple, 
!'agrement et le role des organismes prives aux fins de !'adoption pourront faire 
l'objet de decisions differentes d'une province a }'autre dans les limites du cadre 
fixe par la Convention. Chaque province ou territoire verra a adapter les 
elements de la Convention de maniere a les integrer aux lois existantes dans sa 
juridiction. La Conference sur l'uniformisation des lois ne s'estime pas autorisee 
a faire les choix aux lieu et place de chaque province ou territoire. 

D�finitions 

1. (1) Dans Ia pr�sente loi, le mot «Convention» s'entend de Ia Convention sur 
Ia protection des enfants et Ia cooperation en matiere d'adoption internationale 
dont le texte figure a I'  Annexe. 

(2) Les termes de Ia presente loi s'entendent au sens de Ia Convention. 

Commentaires: 11 s'agit la de dispositions usuelles dans toute loi uniforme 
relative a la mise en oeuvre de Conventions de droit 
international prive. 

Requete en vue de )'application de Ia Convention 

2. Le (Ministre de ou ) demande au Gouvernement du Canada de declarer, 
conformement a I' Article 45 de Ia Convention, que Ia Convention s'applique a 
(province ou territoire). 

Commentaires: Chaque province ou territoire devra designer le nom du Ministre 
responsable de }'application de la loi. Suivant le processus 
normalement suivi pour !'introduction d'une Convention, la loi 
de mise en oeuvre prendra effet lorsque Ia Convention entrera 
en vigueur pour le Canada, soit le premier jour du mois suivant 
l' expiration d'un delai de trois mois a pres le depot de 
l'instrument de ratification du Canada. Dans le cas des 
provinces ou territoires qui adopteront des lois de mise en 

162 



APPENDICE E 

oeuvre apres la ratification par le Canada, la Convention sera 
applicable a ces ressorts selon le meme calcul relatif a l'entree 
en vigueur de la Convention des que le Canada aura notifie le 
depositaire de la Convention (le ministere des Affaires 
etrangeres des Pays-Bas) de ces inesures. 

La province ou le territoire qui pr6cede a Ia mise en oeuvre 
devra faire savoir au ministere federal de la Justice queUes 
seront les declarations que le Canada devra produire au noni de 
la province ou du territoire, tel que le permet Ia Convention aux. 
articles 22( 4 ), 23, 25 et 45. En consequence, chaque ressort 
devrait examiner ces articles afin de determiner les declarations 
qu'il souhaite adopter aux fins de !'application de la Convention 
sur son territoire. Meme si la Convention ne permet pas la 
formulation de reserves a son application, le Canada ou une 
province ou un territoire pourrait souhaiter formuler une 
«declaration interpretative» relative a !'application de Ia 
Convention a certaines categories d'adoption, telles que les 
formes coutumieres de garde au sein des peuples autochtones. 
Une position commune pourrait etre articulee apres consultation 
de toutes les parties interessees, incluant les organisations 
autochtones. 

Tel qu'il est mentionne plus loin, Ia Convention requiert des 
Etats contractants (Canada) que soient transmises certaines 
informations specifiques au Bureau permanent de la Conference 
de La Haye : voir les articles 13 et 22(3) .  En consequence, les 
provinces et les territoires qui procederont a la mise en oeuvre 
de la Convention devront faire parvenir ces informations au 
ministere federal de Ia Justice. 

Force de loi de Ia Convention 

3. (1) A compter de Ia date d'entree en vigueur de Ia Convention dans (province 
ou territoire) e.n conformite avec Ia Convention, Ia Convention est en vigueur 
dans (province ou territoire) et ses dispositions y ont force de loi. 

Conflit entre Ia loi et Ia Convention 

(2) La loi de (province ou territoire) s'applique, sous reserve des reglements, a 
toute adoption a laquelle Ia Convention s'applique. En cas de conflit entre Ia loi 
de Guridiction de mise en oeuvre) et Ia Convention, celle-ci l'emporte. 

Commentaires : Selon l'alinea ( 1 ) , les regles etablies par Ia Convention vont 
s'appl iquer aux seules adoptions qui vont impliquer Ia province 

163 



CONFERENCE SUR L'UNIFORMISATION DES LOIS AU CANADA 

ou le territoire de mise en oeuvre et les autres pays parties a Ia 
Convention des son entree en vigueur entre ceux-ci : voir article 
41 de Ia Convention. Ces adoptions concerneront un enfant 
habituellement resident dans un Etat contractant et des parents 
adoptifs habituellement residents dans un autre Etat contractant 
(l'un des :Etats contractants etant la province ou territoire de 
mise en oeuvre): voir article 2. Les autres cas d'adoption 
resteront soumises a la loi de la province ou du territoire de 
mise en oeuvre. 

L'alinea 2 de }'article 3 de la loi uniforme souligne !'importance 
de verifier de queUe maniere les regles de la Convention vont affecter 
les regles existantes dans la province ou le territoire. Celles-ci vont continuer de 
s'appliquer dans la mesure ou elles ne seront pas incompatibles avec celles de la 
Convention. 

Designation de I' Autorite centrale 

4. Le (Ministre de ou ) est I'Autorite centrale .dans (province ou territoire) 
pour }'application de Ia Convention. 

Commentaires : Le role devolu a I'Autorite centrale qui devra etre designee en 
vertu de Ia Convention dans chaque province ou territoire est 
crucial pour !'application pratique de la Convention. Les 
fonctions de I'Autorite centrale ne sont pas decrites en details 
dans Ia loi uniforme puisque la Convention elle-meme en fait 
mention aux Chapitres III  et IV. La loi uniforme vise a prevoir 
les alternatives possibles aux fins de Ia determination des 
fonctions de 1' Autorite centrale dont Ia Convention prevoit la 
delegation. 

Delegation aux organismes agrees 

5. (1) Lorsque le (Ministre de ou ) l'autorise, les fonctions de l'Autorite 
centrale en vertu du Chapitre IV de Ia Convention peuvent dans Ia mesure 
determinee par ( Ministre de ou ) etre exercees par des autorites publiques 
ou par des organismes agrees en vertu du Chapitre Ill de Ia Convention. 

Autres organismes ou personnes 

(2) Lorsque le (Ministre de ou ) \'autorise, les fonctions de I' Autorite 
centrale en vertu des Articles 15 a 21 de la Convention peuvent dans Ia mesure 
determinee par (Ministre de ou ) etre exercees par une personne ou u n  
organisme qui remplissent les conditions des alineas (a) et (b) du paragraphe 2 
de PArticle 22 de Ia Convention. 
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Commentaires : Cet article renvoie aux delimitations des roles entre les 
organismes publics et prives dans le processus de !'adoption 
prevu par la Convention. Les autorites publiques et les 
organismes prives (agences) a but non lucratif agrees en vertu du 
Chapitre III de la Convention, notamment les articles 10 et 11, 
peuvent remplir toutes les fonctions devolues aux Autorites 
centrales prevues au Chapitre III ainsi que celles prevues au 
Chapitre IV qui contient les principales fonctions reliees a la 
procedure de !'adoption. 

11 est a noter que rien dans la Convention ni la loi u niforme ne 
confere a la province ou au territoire de mise en oeuvre le 
pouvoir necessaire pour creer ou agreer les organismes publics 
ou prives; rien dans la Convention ni la loi uniforme n'etablit la 
procedure d'agrement. Ces questions devront etre reglees par la 
loi interne. La plupart des ressorts ont deja prevu des regles a 
ces fins. 

D'autres organismes, telles des organisations a but lucratif, et 
certaines personnes pourront exercer les fonctions des Autorites 
centrales mentionnees au Chapitre IV si elles rencontrent les 
exigences prevues aux paragraphes (a) et (b) de l'article 22 de Ia 
Convention. Elles doivent cependant faire !'objet d'une 
supervision comme le precise Ie paragraphe introductif de 
!'article 22 (2) en ces termes : «sous le controle des autorites 
competentes de l'Etat». 

La province ou le territoire de mise en oeuvre qui souhaite 
autoriser des organismes a but lucratif ou des personnes a 
s'impliquer dans le processus de }'adoption devra informer le 
ministere federal de Ia Justice de cette decision et lui fournir Ia 
l iste des organismes et personnes ainsi autorises. Le ministere 
federal de la Justice prendra alors les dispositions aux fins de 
formuler Ia declaration conformement a l'article 22 (2) de Ia 
Convention et d'en faire part au depositaire de Ia Convention (le 
ministere desAffaires etrangeres des Pays-Bas). 11 devra 
egalement transmettre Ia liste des noms et des adresses des 
organismes et personnes ainsi autorises au Bureau permanent de 
Ia Conference de La Haye. Cette liste devra etre mise a jour. 
Les autorites federales, provinciales et territoriales veilleront a 
collaborer afin d'eviter des delais inutiles dans Ia transmission de 
la liste mise a jour. 

Les pays d'origine pourront refuser que leurs enfants soient 
adoptes dans le cadre d'un processus impl iquant des organismes 
a but lucratif ou des personnes privees en adoptant une 
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declaration a cette fin (article 22(4)). Les provinces et les 
territoires devront s'assurer que les organismes autorises et les 
futurs parents adoptifs soient mis au courant de ce fait. 

L'une des fonctions principales d'une Autorite centrale concerne 
l'etablissement des rapports sur les futurs parents adoptifs ou 
encore sur les enfants a etre adoptes. Ces rapports devront etre 
etablis so us Ia responsabilite de 1' Autorite centrale elle-meme au 
de ses delegues, les organismes publics et les organismes agrees 
(article 22(5)). 

Autorisation d'organismes agrees a l'etranger 

6. Lorsque le (Ministre de ou ) l'autorise, un organisme agree dans un 
autre Etat contractant peut agir dans (province ou territoire) . 

Commentaires : Cet article confi�re au Min istre le pouvoir d'autoriser les 
organismes agrees dans un autre Etat contractant (mais non les 
organismes a but lucratif), et specialement autorises a operer sur 
le terri toire d'un autre Etat, a operer dans le territoire du ressort 
de mise en oeuvre, comme le prevoit !'article 12 de Ia  
Convention. 

Oq:anismes aerees desirant operer a l'etraneer 

7. Le (Ministre de ou ) peut autoriser un organisme agree dans (province 
ou territoire) pour agir dans un autre Etat contractant. 

Commentaires : Cet article est )'i nverse de }'article preceden t. II confere au 
Min istre le pouvoir d'autoriser les organ ismes agrees dans sa 
province ou son territoire a operer a l 'etranger dans les pays ou 
ces organismes auront egalement rec;u l'au torisation. 

Acces a l'information 

[8. L'enfant adopte conformement a Ia Convention a droit, sous reserve du droit 
en vigueur dans (province ou territoire), d'acces aux renseignements qui 
concernent ses origines et qui soot detenues dans (province ou territoire).] 

Commentaires : L'article 30 de Ia Convent ion prevoit le droit a }' information de 
!'enfant adopte. Cet article requ iert des Etats contractants qu ' i ls 
veillent a preserver les informations relatives a ) 'enfant, sa 
famille ainsi que les donnees sur leur passe medical .  L'acces a 
ces informations est possible dans Ia mesu re permise par la loi 
du ressort (article 30(2)) alors que !'uti l isat ion de ces 
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informations est sujette aux conditions prevues a !'article 31  de 
la Convention. 

Cette disposition de la loi uniforme se trouve entre crochets 
puisqu'il n'est pas absolument necessaire que la Convention soit 
mise en oeuvre sur ce point etant donne qu'elle a force de loi 
des son entree en vigueur dans la province ou le territoire. 
Toutefois, un tel article pourrait etre ajoute dans la mesure ou i l  
s'agit la d'une question delicate aux yeux du public et qu'elle 
gagnerait ainsi une certaine visibilite par rapport aux autres 
dispositions de Ia Convention. 

Publication de Ia date d'entree en vi2ueur 

9. Le (Ministre de ou ) publie dans Ia Gazette la date d'entree en vigueur 
de la Convention dans (province ou territoire). 

Commentaires : 11 s'agit Ia d'une disposition usuelle dans les 
lois uniformes de mise en oeuvre. 

10. Le Lieutenant-gouverneur en conseil peut prendre des reglements 
d'application de Ia presente loi, notamment pour : 

(a) restreindre ou adapter l'application du droit en vigueur dans (province ou 
territoire) a u ne adoption dans (province ou territoire) a laquelle la Convention 
s'applique; 

(b) designer l'autorite competente pour l'application de toute disposition de Ia 
Convention. 

Com mentaires : L'adoption de reglements peut para'itre souhaitable ou encore 
peut etre necessaire en vertu de Ia loi existante dans le ressort 
de mise en oeuvre pour designer des organismes publics ou 
agreer des organismes prives a remplir des fonctions prevues 
dans Ia Convention, ou pour toute matiere aux fins d'appliquer 
Ia Convention. 

Le paragraphe (a) permet a Ia province ou au territoire 
d'adapter par reglement Ia loi existante sur !'adoption pour regir 
les adoptions internationales visees par la Convention dans Ia 
mesure ou le fait de donner force de loi a Ia Convention ne 
permet pas d'arriver a ce resultat. 
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Les ressorts qui prefereraient modifier leurs lois existantes par 
une autre Ioi plutot que par reglement peuvent le faire en 
ajoutant les dispositions modificatrices apres l'article 1 1  de la loi 
uniforme. 

Le paragraphe (b) prevoit Ia designation d'autorites 
competentes. Les provinces ou les territoires qui mettront en 
oeuvre la Convention auront a decider suivant l'article 36(c) 
queUes autorites seront designees aux fins de remplir les 
fonctions devalues aux autorites competentes par Ia Convention : 
voir, entre autres, les articles 4, 5, 1 1 (a), 23, 30, 33, 34 et 35. 

A titre d'exemple, l'article 23(1 )  de la Convention mentionne les 
adoptions certifiees par les autorites competentes de l'Etat 
contractant. L'article 23(2) prevoit la notifica�ion de l'identite et 
des fonctions de l'autorite competente par l'Etat contractant au 
depositaire de Ia Convention. En consequence, Ia province ou le 
territoire devra fournir ces informations au ministere federal de 
la Justice et lui faire part des changements le cas echeant. 

Un autre exemple est celui des organismes a but lucratif 
autorises en vertu de !'article 22(2) qu i  seront soumis au controle 
des autorites competentes de l'Etat contractant. 

Modifications aux lois existantes 

1 1. (Certaines provinces ou certains territoires pourront preferer modifier 
les lois existantes plutot que d'exercer Ia faculte prevue a !'article l O(a)). 

Commentaires : La mention de cet article paralt utile dans Ia mesure ou les lois 
existantes ne seraient pas automatiquement modifiees par Ia 
Convention et que Ia province ou le territoire pense que des 
modifications seraient necessaires pour regir les adoptions 
internationales conformement a Ia Convention. Rappelons que 
!'article lO(a) de Ia loi uniforme indique deja que ces 
modifications pourraient etre operees par reglement. 

II doit etre note que Ia Convention prevoit des regles minimales 
aux fins de regir les adoptions internationales. Les provinces et 
les territoires peuvent des lors choisir d'elaborer des regles plus 
strictes pourvu qu'el les demeurent compatibles avec celles de Ia 
Convention. 
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Proclamation 

12. (Article relatif a la proclamation). 

Commentaires : Certaines juridictions prevoient que les lois de mise en oeuvre 
de conventions entrent en vigueur au moment de Ia sanction 
royale, etant entendu que la loi ne produira d'effet qu'au 
moment de }'entree en vigueur de la Convention pour la 
province ou le territoire concerne. D'autres juridictions 
preferent attendre et proceder par proclamation pour etablir le 
jour de l'entree en vigueur de la loi de mise en oeuvre une fois 
que la date d' entree en vigueur de la Convention sera connue. 
Dans les deux cas, le public sera informe en vertu de l'artide 9 
de la loi uniforme de la date a partir de laquelle Ia Convention 
aura force de loi dans Ia juridiction. 
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CONVENTION SUit LA PROTECTION D£S ENFANTS ET LA 
COOP�RATION EN WAnER£ D'ADOPTION I'Nl'O.NATION.u.E 

Les Etats signataires de Ia presente Convention, 

Reconnaissant 9ue, �ur l'epanouissement hannoniewt 
de sa personnahte, 1 enfant doit grandir dans un milieu 
familial, dans un climat de bonheur, d'amour et de 
comprehension, 
Rappelanl que chaque Etat devrait prendre, par priorit6, 
des mesures appropriees pour permettre le maintien de 
l 'enfant dans sa famille d'origine, 
Reconnaissant que !'adoption intemationalc peut 
presenter l'avantage de donner une famille permanente l 
t'enfant pour \eque\ une famil\e appropriee ne peut �tre 
trouvee dans son Etat d'origine, 

Convaincus de Ia necessite de prevoir des mesures pour 
prantir que les adoptions internationales aient lieu <lana 
l'inter!t superieur de !'enfant et le respect de ses droits 
fondamcntaux., ainsi que pour· prevenir l'cnlevement, ..._ 
vente ou Ia traite d'enfants. 

Desirant etablir i c:tl cfl'et des dispositions communes 
qui ticnnent compte des principes n:cllnnus par Its 
instruments intcrnationaux. notamment par Ia 
Conrentioll ciC!s Nations l.'nits sur les clroit.s dt' / 'cm/CIIIt. du 
20 novembre 1989, et par Ia Declaration des Nations 
Unics sur les principes sociaux et juridiques applicables a 
Ia protection et au bien<tre des enfants. cnvisaJeS 
surtout sous !'angle des t'ratiques en matiere d'adopt1on 
et de J?lacement famihal sur les plans national et 
1nternauonal (Resolution de I'Assemblee generale 41 8S, 
du 3 decembre 1986). 

· 

Sont con venus des dispositions suivantes: 

CHAPITR£ I - CHAMP D'APPLICATlON DE LA CONVESTION 

Article premier 

La presente Convention a pour objet: 

a . d'etablir des garanties pour que · les adoptions 
intemationales aient lieu dans l'inter!t superieur de 
l'enfant et dans le respect des droits fondamentaux qui 
lui sont reconnus en droit international; 
b d•instaurer un systeme de cooperation entre les Etats 
contractants pour assurer le respect de ccs garanties et 
J)revenir ainsi l'enlevement, Ia vente ou la traite 
a•enfants; 
c d•assurer Ia reconnaissance dans les Etats 
contractants des adoptions rialisees scion Ia Convention. 
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Article 2 

I La Convention s'applique lorsqu'un enfant residant 
habituellement dans un Etat contractant (<d'Etat 
d'origine))) a etC, est ou doit etre deplace vers un autre 
Etat contractant («I'Etat d'accueil>>), soit apres son 
adoption dans l'Etat d'originc par des epoux ou unc 
personne residant habituellement dans I'Etat d'accueil. 
soit en vue d'une telle adoption dans I'Etat d'accueil ou 
dans l'Etat d'origine. 

2 La Convention ne vise que les adoptions etablissant 
un lien de filiation. . 

Article J 
La Convention c:essc de s'apeliquer si les acceptations 
visees a l'article 17, lettre c, n ont pas ete donnees avant 
que !'enfant n'ait atteint l'Age de dlX·huit ans. 

CHAPtTRE D - CONDITIONS DES ADOPTIONS IN'JERNA TIONALIS 

Article 4 
Les adoptions visees par la Convention ne peuvent a voir 
lieu que si les autorites competentes de l'Etat d'origine: 

a ont etabli que l'enfant est adoptable; 
b ont constat� apri:s avoir dl'lment examine 1es 
possibilites de placement de l'enfant dans son Etat 
a'origine, qu'unc adoption intemationale repond • 
l'intertt superieur de l'cnfant; 

(' 5t sont assurecs 

I I  que tn pcrsonnes. institutions et autorites dont lc 
consent(ment est requis pour !'adoption ont ete 
entourees des conscils necessaires et dument 
informees sur les consequences de leur 
conscntement. en particulier sur le mainticn ou la 
rupture. en raison d'unc adoption, des liens de droit 
entre !'enfant et sa famillc d'origine, 

2) que celles-ci ont donne librcmcnt leur conscntement 
dans les formes legales rcquises. et que ce consente· 
ment a etc donne ou cons tate par ecrit, 

3) que les consentements n'ont pas ete obtenus 
moyennant paiement ou contrepartie d'aucune sortc 
et qu'ils n'ont pas ete retires, et 

4) que le oonsentement de la mere. s'il est requis, n'a ell 
donne qu'apres Ia naissance de l'enfant; et 
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d se sont assu�. eu egard i Uge et i Ia maturite de 
I' enfant, 

1 )  que celui-ci a ete entoure de conseils et d\1ment 
informe sur les consequences de I' adoption et de son 
consentement a }'adoption, si celui-ci est requis, 

2) que les souhaits et avis de !'enfant ont ete pris en 
consideration, 

3) que le consentement de !'enfant A l'adoption. 
lorsqu'il est requis. a etc donne librement, dans les 
formes legales requises. et que son consentement a 
ete donne ou constatC par ecrit. et 

4) que ce consentement n'a pas ete obtenu moyennant 
paiement ou contrepartie d'aucune sorte. 

Articlt 5 

Les adoptions visees par Ia Convention ne peuvent a voir 
lieu que si les autorites competentes de l'Etat d'accueil: 

a ont constatc que les futurs parents adoptifs sont 
qualifies et aptes i ad?pter: 

b se sont assurees q_ue lcs futurs parents adoptifs ont 
etc entoures des consells necessaires; et 
c ont constate que !'enfant est ou sera autori� i entrer 
et 1 sejoumcr de fa�on pcnnanente dans cet Etat. 

CHAPITR£ Ill - AUTORITEs CENlRAW ET ORGANISMES 
1.0� 

Articlt 6 

I Chaque Etat contractant designe une Autorit� 
centrale charaec de satisfaire aux. obligations qui lui sont 
imposees par la Convention. 

2 Un Etat Rderal, un Etat dans lcquel plusieun 
systemes de droit sont en vigueur ou un Etat ayant des 
unites territoriales autonomes est libre de designer plus 
d'une Autorite centrale et de specifier l'�tendue 
territoriale ou personnelle de leurs ronctions. L'Etat qui 
fait usage de ceuc raculte designe l'Autorite centrale i 
laquelle toute communication peut !tre adressee en vue 
de sa transmission i l'Autorite centrale competentc au 
sein de cet EtaL 

Artidtt '1 

Les Autorites centrales doiH:nt ..:oopc!r�r entre clles 
et promouvoir une collaboration entre les a utontes 
competentes de leurs Etats pour assurer Ia protection des 
enrants et realiser les autrcs objectifs de Ia ConH:ntion. 
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2 Elles prennent directement toutes mesur�s 
appropriec:s pour: 
a fournir des informations sur Ia legislation de leurs 
Etats en matiere d'adoption et d'autres informations 
g�n�rales, telles que des statistiques et formules types; 
b s'informer mutuellement sur le fonctionnement de Ia 
Convention et. dans Ia mesure du possible. lever les 
obstacles a son application. 

Article 8 

Les Autorites centrales prennent, soit directement. soit 
avec le concours d'autorites publiques, toutes mesures 
appropriees pour prevenir les gains materiels indus a 
!'occasion d'une adoption et empecher toute pratique 
contraire aux objectifs de Ia Convention. 

Article 9 

Les Autorites centrales prennent, soit directement, soit 
avec le concours d'autorites publiques ou d'organismes 
dllment agr� dans leur Etat, toutea mesures 
appropriees, notamment pour: 

a rassembler, conserver et echanger des informatiom 
relatives i Ia situation de !'enfant et des futurs parents 
adoptifs. dans la mesure n�ssaire a la realisation de 
l'adoption; 
b faciliter, suivre et activer la procedure en vue de 
I' adoption; 

c · promouvoir dans leurs Etats le developpement de 
semces de conseils pour !'adoption et pour le suivi de 
I' adoption; 

d khanger des rapports gcneraux d'cvaluation sur les 
experiences en matiere d'adoption intemationale; 
t repondre, dans Ia mcsure permise par la loi de leur 
Etat, aux demandcs motivees d'informations sur une 
situation particuliere d'adoption formulces par d'autres 
Autorites ccntrales ou par des autorites publiques . 

Article 10 

Peuvent seuts beneficier de !'agrement et le conserver les 
organismes qui demontrent leur aptitude a remplir 
correctement lcs missions qui pourraient leur �tre 
confiees. 

Article JJ 

Un organisme agree doit: 
a poursuivre uniquement des buts non lucratifs dans 
les conditions et limites fixees par les autorites 
competentes de l'Etat d'agr�ment; 
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b �tre dirig� et sere par des personnes qualifi6es par 
leur int�grit� morale et leur formation ou experience 
pour agir dans le domaine de !'adoption internationale; 
et 

c etre s.oumis a Ia surveillance d'autorites competentes 
de eel Etat pour sa composition. son fonctionnem�nt et 
sa situation financiere. 

Article 12 

Un organisme agree dans un Etat contractant ne pourra 
agir dans un autre Etat contractant que si les autorites 
competentes des deux Etats l'ont autorise. 

Article JJ 

La designation des Autorites centrales et, le cas echeant, 
l'etendue de leurs fonctions, ainsi que le nom et l'adresse 
des organismes agrees, sont communiques par chaque 
Etat contractant au Bureau Permanent de Ia Conference 
de La Haye de droit international prive. 

CHAPITR£ IV - CONDITIONS PRocEDUJtAL.£S D£ L 1 ADOPTION 
INTfRNATIONALE 

Article U 

l..es personnes residant habituellement dans un Etat 
contractant, qui desirent adopter un enfant dont Ia 
residence habituelle est situee dans un autre Etat 
c:ontractant, doivent s'adresser l l' Autorite centrale de 
l'Etat de leur residence habiluclle. 

Article 1$ 

1 Si 1' Autorite centrale de l'Etat d'accueil considere 
que les requerants sont qualifies ct aptcs i adopter, ellc 
etablit un rapport contenant des renscignements sur leur 
identite, leur capacit� legale et leur aptitude l adopter, 
leur situation personnelle, farniliale et medicate, leur 
milieu social, les motifs qui les animeat, leur aptitude l 
assumer une adoption intemationale, ainsi que sur les 
enfants qu'ils seraient aptes A prendre en charge. 

2 Elle transmet le rapport l I' Autorite centrale de 
I'Etat d'origine. 
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Article 16 

l Si I' Autorite centrale de l'Etat d'origine consid�re 
que !'enfant est adoptable, 

. a elle etablit un rapport contenant des rcnscignements 
sur l'identite de l'cnfant, son adoptabili�. son milieu 
social, son evolution JlC?rsonnellc et familiale, son passe 
medical et celui de sa Camille, ainsi que sur ses bcsoins 
particuliers; 
b elle tient dliment compte des conditions d'Cducation 
de !'enfant, ainsi que de son origine ethnique, rcligieuse 
et culturelle; 
c elle s'assure que les conscntements vises il \'article 4 
ont etc obtenus; et 
d elle constate, en st fondant notamment sur les rapports concernant !'enfant et les futurs parents 
adoptifs, que le placement envisage est dans J'inter6t 
suptrieur de !'enfant. 

l E\le transmet a I'Autorite centrale de l'Etat d'accueil 
son rapport sur !'enfant, Ia preuve des consentements 
requis et les motifs de son constat sur \c placement, en 
veillant a ne pas reveler l'identitt de Ia mere et du pere. 
si. danli l'Et�tt d'ori¥ine. cette identite ne �ut pas ct� 
di ... ulguee. 

Arlie/«' 17  

Toute decision d e  confier u n  enfant a des futurs parents 
adoptifs ne peut �tre prise dans I'Etat d'origine que 

a si I'Autorite centrale de cet Etat s'cst assurec de 
!'accord des futurs parents adoptifs: 

b si I'Autorite centrale de I'Etat d'accueil a approu�rc 
cette decision, lorsque Ia loi de cet Etat ou l'Autoritc 
centrale de l'Etat d'origine le requiert; 

c si les Autorites ttntrales des deux EtlllS ont accepte 
que Ia procedure en vue de !'adoption se poursuive; et 
d s'il a etc constate conformement a !'article S que 1es 
futurs parents adoptifs sont qualifies et aptcs a adopter 
ct que !'enfant est ou sera autorise a entrer et a sejoumer 
de fac;on pennancnte dans l'Etat d'accueil. 

Art/cit 18 

Les Autorites centrales des deux Etats rrennent toutes 
mcsu� utilcs pour 9ue l'enfant r�oive 1 autorisation de 
sortie de I'Etat d'ongine, ainsi que celle d'entree et de 
sejour pennanent dans l'Etat d'accueil. 
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Arlick 19 
I Le deptacement de l'enfant vcrs l'Etat d'accueil ne 
peut a voir lieu que si les conditions de !'article 1 7  ont etC 
rem plies. 

2 Les Autorites centralcs des deux Etats veillcnt a ce 
que ce deptacement s'effectue en toute securite, dans des 
conditions ap�ropri= et. si possible, en compagnie des 
parents adopbfs ou des futurs parents adoptifs. 

3 Si ce deplacement n'a pas lieu, lcs rapports vises aux 
articles IS et 16 sont rcnvoyes aux autontes expeditrices. 

Article 20 

Les Autorites centrales se tiennent informees sur Ia 
procedure d'adoption et les mesures prises pour Ia mener 
a terme, ainsi que sur 1c deroulement de Ia periodc 
probatoire, lorsquc celle-ci est requise. 

Arilck 21 
1 Lorsque !'adoption doit avoir lieu apres le 
deplacemcnt de !'enfant dans l'Etat d'accueit et que 
I'Autorite centrale de cet Etat consid�re que le maintlen 
de l'enfant dans Ia famillc d'accueil n'est plus de son 
inte�t superieur, cette Autorite prend les mesures utiles 
i Ia protection de 1'enfant. en vue notamment: 

it de retirer !'enfant aux personncs qui desiraient 
l'adopter et d'en prendre soin provisoircment; 

b en consultation avec I' Autorit� centrale de l'Etat 
d'origine, d'assurcr sans delai un nouveau placement de 
r�nr ... nt en vue de son adoption ou. a defaut. une prise 
�n �har� illlernativ� durable: une! a.doption ne peut 
avoir lieu qu.: si I'Autorite centrale de I'Etat d'orisine a 
�te dumcnt informec sur les nouveaux parents adoptifs: 

r en dcrnier ressort. d'assurer 1e retour de !'enfant, si 
son interet l'exige. 

2 Eu egard notammcnt i 1'4ge et a Ia maturite de 
!'enfant. celui<i sera consultc ct. le cas echeant. son 
consentement obtenu sur les mesures i prendre 
conformement au present article. 
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Artie/� 2J 

1 Les fonctions confer�s a I'Autorite centrale par le 
present c:hapitre peuvent etre cxercees par des autorites 
publiques ou f.ar des organismcs agrees confonnement 
au chapitre II • dans Ia mesurc prevue par Ia loi de son 
Etat. 

2 Un Etat contractant peut declarer aupres du 
dcpositaire de Ia Convention q_ue les fonctions conferees 
• 1 Autorite centrale par les art1cles t S a 2 1  peuvcnt aussi 
etre exercecs dans cct Etat, dans Ia mesure prevue par la 
loi et sous le contr6le des autorites competentes de cet 
Etat, par des organismes ou personnes qui: 

a remplisscnt les conditions de moralite, de com· petencc professionnelte. d'experiencc et de responsabilite 
requises par cct Etat; et 

b soot qualifiees par leur integrite morale et leur 
fonnation ou experience pour agir dans le domaine de 
!'adoption intemationale. 

3 L 'Etat contractant qui fait Ia declaration visee au 
paragraphe 2 informe regulieremen� lc Bureau 
Pennanent de Ia Conference de La Haye de droit 
international priove des noms et adresses de m 
organismes et personnes. 

4 Un Etat contractant pcut declarer aupres du 
depositaire de Ia Convention que lcs adoptions d'enfants 
dont Ia residence habitucllc est situee sur son territoire 
ne peuvent avoir lieu que si les fonctions conferees aux 
Autorites centrales sont exercees conformcment au 
paragrapbe premier. 

S Nonobstant toute declaration efl'ectuee confonn6-
ment au paragrapbe 2, les rapports prevus aux articles I S  
et 1 6  sont, dans tous 1es cas, ctablis sous Ia responsabilit� 
de I'Autorite centrale ou d'autres autorites ou 
oraanismes, conformement au paragraphe premier. 

CHAPin£ V - UCONNAISSANCE ET EFFETS DE L'ADOPTION 

Article 1J 

1 Une adoption ccrtifiee conforme a Ia Convention 
par l'autorite competente de l'Etat contractant ou elle 1 
eu lieu est reconnue de plein droit dans les autres Etats 
contractants. Le certificat indiquc quand et par qui les 
acceptations visees a l'article 1 7, lettre c, ont etc donnees. 

2 Tout Etat contractant. au moment de Ia signature, 
de Ia ratification, de l'acceptation, de !'approbation ou 
de !'adhesion, notifiera au depositaire de Ia Convention 
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l'idtntite et les fonctions de l'autorite ou d� autorite� 
qui. dans cet Etat. sont competentes pour dc:li\ rc:r h: 
certiftcat. II lui notilkra aussi toute modification dans Ia 
desianation de ces autorites. 

Artick 24 

La reconnaissance d'une adoption ne peut etre refusee 
dans un Etat contractant que si !'adopt ion est 
manifcstemcnt contrairc a son ordre public, compte tenu de l'inter�t superieur de !'enfant. 

Article 2$ 

Tout Etat contractant pcut declarer au depositaire de ta 
Convention qu'il ne sera pas tenu de reconnaitrc en vcrtu 
de ccllc-ci les adoptions faites confonnement a un accord 
conclu en application de \'article 39, paragraphe 2. 

Article 26 

La reconnaissance de !'adoption comporte celle 

• du lien de filiation entre l'enfant et ses parents 
adoptifs; 

b de Ia responsabilite parentale des parents adoptifs l 
1'9rd de !'enfant; 

·c de la rup�ure du lien precxistant de filiation entre 
l'enfant et sa mere et son pere, si !'adoption produit cet 
eft'et dans l'Etat contractant ou clle a eu lieu . 

2 Si !'adoption a pour eft'et de rompre le lien 
pdexistant de filiation, !'enfant jouit, dans l'Etat 
d'accueil et dans tout autre Etat contractant ou 
)'adoption est reconnue, des droits equivalents a ccux 
�ultant d'une adoption produisant cct effet dans 
cbacun de ces Etats. 

3 Les paragraphes preddents ne portent pas attcinte i 
!'application de toute disposition plus favorable i 
!'enfant, en vigucur dans l'Etat eontrac:tant qui reconnatt 
!'adoption . 

.Article 27 

l Lonqu'une adoption faite dans l'Etat d'origine n•a 
pas pour eft'et de romP.re le lien precxistant de filiation. 
cUe peut, dans l'Etat Cl'aocueil qui reconnatt !'adoption 
c:onformement l la Convention, eue convertie en une 
adoption produisant c:et eft'et, 
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• si 1e droit de I'Etat d'1ccueil lc permet: ct 
b si les conscntements vises a l'article 4, lettres c et d. 
ont ��� ou sont donnes en vue d'une telle adoption. 

2 L'article 23 s'applique l la decision de conversion. 

( HAI'ITR� VI - IJISP()SITIONS GESERALES 

Artide �8 

La Convention ne dcroge pas aux lois de I'Etat d'origine 
qui rcquierent que l'adoption d'un enfant residant 
habituellement dans cet Etat doive avoir lieu dans cet 
Etat ou qui interdisent le placement de !'enfant dans 
I'Etat d'accueil ou son deplacement vers cet Etat avant 
son adoption. 

· 

Artide 29 

Auc:un contact entre les futurs parents adoptifs et les 
parents de !'enfant ou toute autre personne qui 1 Ia 
aarde de celui·d ne peut avoir lieu tant que les 
dispositions de !'article 4, lcttres a l c. et de !'article 5, 
lenre a, n'ont pas ete respectees, sauf si l'adoption 1 lieu 
entre membres d'une m�me famille ou si lcs conditions 
ftxees par l'autorit� competente de I'Etat d'origine sont 
remplies. -

Article JO 
l Les autorit� com�tentes d'un Etat contractant 
vcillent t conserver les mformations qu'elles detiennent 
sur les origines de l'enfant, notarnment celles relatives l 
l'identit� de sa mere et de son perc, ainsi que les donnees 
sur le passe medical de l'enfant et de sa famille. 

2 Elles assurent l'actis de l'enfant ou de son 
representant a ces informations, avec les eonseils 
appropries, dans Ia mesure permise par Ia loi de leur 
Etat. 

Article JJ 
Sous reserve de \'article 30, les donnees personnetles 
rassemblees ou transmiscs confonnemcnt i 1a 
Convention, en particulier cetles visees aux articles 1 5  et 
16, ne peuvent ltre utitisees l d'autres fins que ceDes 
pour lelqueltes cites ont ete rassemblees ou transmises. 
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Artick 32 

I Nul ne peut tirer uu gain mat�riel indu en raison 
d'une intervention • roccasion d'une adoptioo 
intemationale. 

2 Seuls peuvent �tre demand� et pa� les frais et 
depenses, y compris les honoraires raisonnables des 
personnes qui sont intervenues dans !'adoption. 

3 Les diriJeants, administratews et employ& 
d'organismes mtervenant dans une adoption nc peuvent 
recevoir une remuneration disproportionnee par rapport 
aux services rendus. 

Article 33 

toute autorite competente qui constate qu'unc des 
dispositions de Ia Convention a ete meconnue ou risque 
manifestement de l'!tre en informe aussit6t l'Autorite 
centrale de I'Etat dont elle releve. Cette Autori� 
centrale a Ia responsabilite de veillcr l ce que les mcsurcs 
utiles soient prises . 

• .frticle J-1 

Si 1'11utorite competentc de I"Etat dest inataire d'un 
document lc requien. une traduction certilice conli.,rme 
doit ctre produite. Sauf dispense, les frais de traduction 
sont a Ia charge des futurs parents adoptifs. 

Artidt J$ 
Les autorites competentes des Etats contractants 
agissent rapidement dans les procedures d'adoption. 

Article 36 

Au regard d'un Etat qui connait, en matiere d'adoption. 
deux ou plusieurs systemes de droit applicables dans des 
unites territoriales differentes: 

Q toute reference a Ia residence habituelle dans cet Etat 
vise Ia residence habitucllc dans une unite tcrritoriale de 
cet Etat; 
b toutc reference a Ia loi de cet Etat vise Ia loi en 
vigueur dans !'unite territoriale concemee: 

c toute reference aux autorites competentes ou aux 
autorites publiques de c:et Etat vise les autorites 
babiUtees a agir aans l'unit� territoriale conc:emee; 
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� toute reference lUX O�Janismes agrees de cet Etat 
vise les organismes agrees dans !'unit� territoriale 
concemic. 

A.rticlt J7 

Au regard d'un Etat qui connait, en mati�re d'adoption. 
deux ou plusieurs syst�mes de droit applicables a des 
categories ditrerentcs de personnes, toute reference i Ia 
loi de cet Etat vise le systeme de droit designe par le droit 
de celui-ci. 

A.rticlt J8 

Un Etat dans lequel differentes unites territoriales ont 
leurs propres r�gles de droit en mati�re d'adoption ne 
tcra pas tenu d'appliquer Ia Convention lorsqu'un Etat 
dont le syst�me de droit est unifie ne serait pas tenu de 
l'appliquer. 

A.rticlt J9 
1 La Convention ne �roge pas aux instruments 
intemationaux auxquels des Etats contractants sont 
Parties et qui contiennent des dispositions sur les 
matieres re,slm par la prisente Convention, a moins 
gu'une declilfation contraire ne soit faite par les Etats 
ties par de tels instruments. 

2 Tout Etat contractant pourra conclure avec un ou 
plusieurs autres Etats contractants des accords en vue de 
favoriser l'application de Ia Convention dans Jeun 
rapports reciproques. Ces accords ne pourront deroger 
qu'aux dispositions des articles 14 A 16 et 18 A 2 1 .  Les 
Etats qui auront conclu de tels accords en transmettront 
une copie au depositairc de Ia Convention. 

Aucune resen·c a Ia Convenlion n'esl admise . 

• .J.rticle 41 

La Convention s'applique chaque fois qu'une demande 
visee a I' article 1 4  a ete r�uc a pres I' entree en vigueur de 
Ia Convention dans I'Etat d'accueil et I'Etat d'orisine. 

Article 41 

Le Sccretaire general de Ia Conference de La Haye de 
dro it international prive convoque periodiquement une 
Commission spedale afin d'examiner le fonctionncment 
pratique de Ia Convention. 
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CHAPITRE VD - CLAUSES FINALES 

Article 4J 

l La Convention est ouvertc a la signature des Etats 
qui etaicnt Membres de Ia Conf�rence de La Haye de droit international privc tors de sa Dix-septieme session 
et des autrcs Etats qui ont participe a cette Session. 

2 Elle sera ratifi�, acc:ept� ou approuvee et les 
instruments de ratification, d 'acc:eptation ou d'appro­
bation scront d�poses aupres du Ministerc des Affaires 
Etrangeres du Royaume des Pays-Bas, dcpositairc de Ia 
Convention. 

Article 44 

1 Tout autre Etat pourra adberer a Ia Convention 
apres son entree en vigueur en vertu de !'article 46, 
paragraphc l. 
2 L'instrument d'adhesion sera d�pose aupra du 
depositaire. 

3 L'adhesion n'aura d'effet que dans les rapports entre 
l'Etat adherant et les Etats contractants qui n'auront pas 
clev� d'objcction a son encontre dans lcs six mois apR$ 
la reception de Ia notification pr�vue • l'anicle 41, 
kmrc b. Une te\lc obj�tion pourra cgalement �tre clc¥6e 
par tout Etat au moment d'une ratification, acceptation 
ou approbation de 1a Convention, ultcricure l l'ad-

. hesion. Ces objections scront notifim au dcpositaire. 

Article 45 

1 Un Etat qui comprend deux ou plusicurs unita 
territorialcs dans lcsquelles des systemes de droit 
differents s'appliquent aux matieres rcgics par cette 
Convention pourra, au moment de Ia signature. de Ia 
ratification, de !'acceptation, de !'approbation ou de 
!'adhesion, d�larer que Ia prescnte Convention 
s'appliquera a toutes ses unites \erritoriales ou seulement 
A l'unc ou i P,lusieurs d'entrc ellcs. et pourra i tout 
moment moddicr cette declaration en faisant une 
nouveUe declaration. 

2 Ces declarations seront notifiees au depo,itairc et 
indiqucront c:t� pressement les uni tes territoriales 
auxquelles Ia Convention s'applique . 

3 Si un Etat ne fait pas de declaration en vertu du 
present article. Ia Convention s'appliquera a l'ens�mble 
du terrhoire de cet Etat. 
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Articlt 46 

I La Convention entrera en vigueur le premier jour du 
mois suivant &'expiration d'une ¢riode de tro1s mois 
apres le d�p6t du troisicme instrument de ratification. 
d acceptation ou d'approbation pr�vu par l'article 43. 

2 Par Ia suite, Ia Convention entrera en vigueur: 
a pour chaque Etat ratifiant, acceptant ou approuvant 
posterieurement, ou adherant, le premier jour du mois 
suivant &'expiration d'une periodc de trois mois apres le 
dep6t de son instrument de ratification, d'acceptation. 
d'approbation ou d'adhesion; 
b pour les unites territoriales auxquclles Ia Convention 
a etc etcndue conformement a I' article 45, lc premier jour 
du mois suivant l'expiration d'une periodc de trois mois 
apres Ia notification visee dans cet article. 

Articlt 47 

1 Tout Etat Partie A Ia Convention poum denoncer 
cclle-ci par une notification adressee par ecnt au 
dCpositaue. 

2 La dCnonciation prendra efl'et le premier jour du 
mois suivant l'expirahon d'une periode de douze mois 
apres Ia date de m:cption df. la notification par le 
dcpositaire. Lorsqu'une periode plus longue pour Ia 
prue d'efl'et de Ia denonciation est sp6cifiee dans 1a 
notification, la denonciation prendra efl'et i l'expiration 
-de Ia periode en question a pres Ia date de reception de 1a 
notifiCation. 

Articlt 48 

Le depositaire notifiera aux Etats membres de la 
Conference de La Haye de droit international prive, aux 
autres Etats qui ont �rticipe i Ia Dix-septieme session, 
ainsi q_u'aux Etats qu1 auront adhere conformement aux 
dispositions de l'art•clc .W: 
a les siJnatures, ratifications, acceptations et appro­
bations vtsCes i !'article 43; 

b les adhesions et les objections aux adhesions visecs i 
l'article 44� 
c Ia date A laquelle Ia Convention entrera en vigueur 
confollllCment aux dispositions de !'article 46; 
d les declarations et les designations mentionnees aux 
articles 22, 23, 25 et 45; 
- les accords mentionnes A !'article 39; 

I les denonclations visees i l'article 47. 
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En foi de quoi. les soussignes. dument aulorises. onl 
�oigne Ia presentc Convention. 

Fait a La Haye. le . . . . . . . . . . .. . . . . . . . .  19 . . . en fran�ais ct en 
anglais. les deu� tcxtcs fa!sant egalement foi. en. un seul 
exemplaire, qut sera dcpoK dans les archt\'CS du 
Gouverncmenl du Royaume des Pay�·Bas et dont u�e 
copie �.-ertiftee conforme sera remtse, par Ia vote 
diplomatique. A chacun des Etats membres de Ia 
Conference de La Haye de droit international prive lors 
de Ia Dix-septieme session, ainsi qu'a chacun des autres 
Etats ayant participe a ceue Session. 

C I .a O�clslon suh ante: 

La Dix-&epticme session de Ia Confhence de La Haye 
de droit international prive� 

Considerant que Ia Cunventiun sur Ia protertion Jes 
enjilms et Ia coopirotion en maticr.! d'adoptioll 
inttrnutionole sera applicable aux enfants qui ont leur 
r�sidcncc habituelle dans les Etats contractants dans les 
circonstances �isees a son article 2; 

Soucieuse de ce que les enfants refugies et autres cnfants 
intcmationalement deplaces �oivent !'attention 
speciale dans le cadre de cctte Convention que leur 
sttuation particulicrcment vulnerable peut exiger; 

Considerant Ia necessite d'un examen poursuivi de ce 
sujet et eventuellement celle d'elaborer un instrument 
special supplcmentaire a cet�e Convention: 

Prie le Secretaire general de Ia Conference de La Haye, 
en consultation avec le Haut Commissariat des Nations 
U nies pour les Refugies, de convoquer dans un proche 
avenir un groupe de travail pour etudier cette question et 
faire des propositions specifiques qui pourraient !tre 
soumises a une Commission specialc (le Ia Conference de 
La .  Haye afin d'assurer Ia protection approprice de ces 
c:a�gories d'enfants. 
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E l..e Voeu suhanl: 

La Dix-septicme session. 

Consideran\ que Ia Conw:nrion tur lu prutectiun J�s 'njams �� Ia ' uoperution en matiere d"adoption 
lntcmationa/e pre\'oit, 

a en son article 4, lettre c, que les adoptions visees �r 
Ia Convention ne peuvent avoir lieu que si les autontes 
competentes de l'Etat d'origine de l'enfant se sont 
assurees que les consentements requis ont ��� donnes 
dans le respec:t de certaines garanties, 

b en son article 23. paragraphc I, que Ia reconnaissance 
d'une adoption faite conformement a la Convention 
suppose Ia delivrance d'un certific:at c:onstatant cette 
confonnil�. 

Convaincue que !'utilisation, par les autoritfs 
com�tentes des Etats contractanu. de formules 
insparm d'un m�me modele peut favoriser l'application 
correcte et uniforme de ces dispositions. 

Emet le Voeu que Jcs Experts participant a la premiere 
�union de Ia Commission speciale convoquee en venu 
de l'artide 42 de Ia Conventaon etablissent des fonnulcs 
modeles A cet efTet. 
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(See page 33) 

CHILDREN'S EVIDENCE 

At its 1991 meeting, the Uniform Law Section resolved to develop principles for 
t�king the evidence of disadvantaged witnesses. The first priority was to 
formulate rules for child witnesses in respect of their ability to take an oath and 
the requirement that their evidence be corroborated. 

In 1992 the Conference adopted a number of resolutions to amend the Uniform 
Evidence Act to improve the likelihood that child witnesses would be able to give 
effective testimony in proceedings governed by that Act. Attached to this report 
is an annotated version of amendments to implement those resolutions. The 
resolutions themselves are published at page 302 in the Proceedings of the 1992 
meeting. 

Two other developments are worth noting. First, as contemplated at the 1992 
meeting; the federal government published reports on the operation of its 1988 
amendments to the Canada Evidence Act dealing with child witnesses. It also 
presented detailed documents on the subject to the Standing Committee of the 
House of Commons on Justice and the Solicitor General. Some of the 
recommendations of those documents wen� followed in Bill C-126, which was then 
passed by Parliament in June of this year. 

It is safe to say that the federal analysis did not require any re-examination of the 
recommendations made by the 1992 meeting. In fact the Conference's decision 
on corroboration was directly reflected in Bill C-126, which abolished the Kendall 
rule. While the federal government did not revisit its 1988 provisions about oaths 
and promises, neither did any of the analysis argue for retaining the oath when a 
promise has the same weight. 

The second development is that in June, 1993, Ontario published a consultation 
paper on the evidence of children and vulnerable adults. The first part of the 
paper is similar to the document before the Uniform L.aw Conference in 1992. 

The 1991 meeting resolved that the areas of hearsay evidence and "forms of 
evidence" be studied over the longer term, to bring forward proposals "when 
appropriate". By forms of evidence, the meeting referred to the circumstances of 
the evidence, such as the use of screens or closed-circuit television, the presence 
of support persons with the child, and the like. 

The Section may wish to consider three such matters relating to children's 
evidence. The 1993 Ontario paper circulated to the Section's meeting contains a 
thorough analysis of the policy options on these points. The Section will have to 
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decide as well whether harmonization of Canadian laws on these points is 
desirable, though the 1991 resolutions suggest a positive response. 

1. Presence of support person: Child witnesses may often be i ntimidated by 
the formality or just the size of a courtroom. The Ontario paper 
recommends that child witnesses be allowed to be accompanied in the 
stand by an adult support person of the child's choice, subject to a couple 
of qualifications. Bill C-126 gives a child the same right in selected 
criminal proceedings governed by the Canada Evidence Act. 

The issues are: 

i) Should the Uniform Evidence Act provide for support persons to 
accompany child witnesses? 
ii) Should the presence of support persons be l imited to any particular 
kind of proceeding? 
iii) What safeguards if any should be provided against undue i nfluence by 
the support person? 
iv) What age of witness should benefit? 

Bill C- 126 provides, in s.8, for new subsections 486(1 .2,3,4) of the 
Criminal Code : 

( 1 .2) In proceedings referred to in subsection 1 . 1  [sexual offences, 
offences under ss 27 1 ,  272 or 273, or offences involving 
violence or the threat of violence], the presid ing judge . . .  
may, on application of the prosecutor or a witness who, at the 
time of the trial or prel iminary hearing, is u nder the age of 
fourteen years, order that a support person of the witness' 
choice be permitted to be present and to be close to the 
witness whi le testifying. 

( 1 .3) The presid ing judge ... shall not permit a witness in 
proceydings referred to in  subsection ( 1 . 1 )  to be a support 
person unless the presiding judge ... is of the opinion that the 
proper administration of justice so requires. 

( 1 .4) The presiding judge ... may order that the support person ann 
the witness not communicate with each other during the 
testimony of the witness. 

Ontario's draft amendment provides, in s.1 8.5 : 

18.5 ( 1 )  During a ch i ld's testimony, a support person chosen by the 
child may accompany him or her. ["Child" is elsewhere 
defined as being under fourteen.] 

1 88 



18.5(2) 

APPENDIX F 

The court may determine that the support person chosen by 
the chi ld  is not appropriate because the person is a witness in 
the same proceeding, may attempt to influence the child's 
testimony or behaves in a disruptive manner, and in that case 
the child is entitled to choose another support person. 

2. Screens or closed-circuit television: The Canada Evidence Act now 
allows for child witnesses to testify from behind screens, or outside the 
courtroom by closed-circuit TV, where the child is the victim and 
complainant in certain criminal proceedings. The Ontario paper 
recommends general availability of screens, and the ability to use TV 
where it is available. Saskatchewan, British Columbia and Quebec all 
have some rights to hear evidence using screens or television in civil 
proceedings. 

The main issues to resolve in the use of screens and closed-circuit  
television are these: 

i) Should these devices be made available at all? 
ii) If so, should they b� made available in all cases, or in  some kinds of 
case (e.g. child protection proceedings, cases where abuse is alleged), or 
at the d iscretion of the court? 
i i i) What other standards or proc�dures are needed, i f  any? 
i i i) What age of witness should benefit? 

3. Hearsay evidence: Federal law contains no provisions on hearsay. It 
does allow the use of videotape evidence of the early complaint of the 
chi ld,  if that tape is adopted by the ch ild at trial . Quebec law allows 
hearsay evidence in some chi ld protection proceedings, if the evidence is 
corroborated. The common law provinces have not provided generally 
for hearsay, though some part icular statutes allow some flexibility from 
the usual ru les of evidence. 

In Ontario at least it is common in proceedings for child protection and 
some other proceedings for hearsay evidence to be admitted, whether or 
not with express legal authority. Providing formal rules for its admission 
may create greater certainty, but it may also reduce the amount of 
hearsay evidence now being admitted, forcing more chi ldren to give 
evidence in person. 

On this subject the Section should note the recommendation of its 1 991 
meeting that the views of the Crimi nal Law Section and the practising 
Bar be sought. Some part of those views should be avai lable through 
Ontario's consu ltation process. Views of the Section are welcome on how 
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else these matters can be properly canvassed before the 1994 meeting, if 
the Section wishes to pursue the topic at all. 

UNIFORM CHILD EVIDENCE ACT 

Definition 

1.  In this Act, 

(a) "child" means a person under the age of fourteen years. 
(b) "court" includes a tribunal. 

Admissibility of child's evidence 

2.( 1) A chi ld's evidence is admissible i f, 

(a) he or she promises to tell the truth; and 

(b) the court is  of the opinion that the child understands what it 
means to tell the truth and is able to communicate the 
evidence. 

COMMENT: This gives effect to the first recommendation of 1992. 

Determining competency 

(2) When i t  i s  necessary to establ ish whether a child is 
competent to give evidence, the court may conduct an inqu i ry to 
determine whether, in its opinion, the chi ld understands what i t  means to 
tell the truth and is able to communicate the evidence. 

COMMENT: Th is gives effect to part of the second recomendation of 
1992. The third recommendation, that the i nquiry be 
directed by a judge, who may permit counsel to participate, 
was thought to go without saying. 
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Further admissibility of evidence 

(3) If a child does not promise to tell the truth, or if the court is of the 
opinion that the child does not understand what it means to tell the truth, 
his or her evidence may still be admitted if the court is of the opinion 
that it is sufficiently reliable. 

COMMENT: Part of the first recommendation of 1992. 

Corroboration not required 

3.(1) Evidence given by a chi ld need not be corroborated. 

COMMENT: This is the fourth recommendation of 1992. 

Warning not needed 

(2) The judge is not required to instruct the jury that it is dangerous to rely 
on the uncorroborated evidence of a chi ld. 

COMMENT: This gives effect to the fifth recommendation from 1992. 
This formulation has been preferred over the "any rule 
requiring a warning is abrogated", used in the 1993 federal 
amendments, because the lat ter formulation may not be clear 
to those who have never heard of such a rule.  The discretion 
of the judge to comment on the evidence in any particular 
case is not affected by this rule; once again, this was thought 
to go without saying. 

NOTE: The Section decided not to integrate these provisions with the Uniform 
Evidence Act, because few if any jurisdictions have adopted that Act. 
Creating a separate uniform statute was thought to improve its chances 
for adoption. 

Creating a separate statute for chi ldren's evidence means that part of the 
second resolution of 1992, that all witnesses of whatever age are 
presumed to be competent, is  not enacted as a Uniform Act. Such a 
provision added to a jurisdiction's general evidence statute would be 
consistent with the present Act .  
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(see page 42) 

TEMOIGNAGE D'ENFANTS 

A sa reunion de 1991, la  Section d'uniformisation des lois a resolu d'elaborer des 
principes touchant !'audition de la preuve des temoins defavorises. Sa priorite etait 
de formuler des regles concernant le temoignage des enfants, a savoir leur capacite 
de preter serment et la  necessite que leur temoignage soit corrobore. 

En 1992, Ia Conference a adopte un certain nombre de resolutions visant a modifier 
la Loi uniforme sur La Preuve de fa�on a ameliorer Ia probabilite de recueillir un 
temoignage utile de Ia part des enfants au cours des procedures visees par cette loi. 
Le texte des resolutions figure dans le proces-verbal de la reunion de 1992 a la page 
302. 

II y a lieu de noter deux autres faits. D'abord, comme il avait ete envisage a la 
reunion de 1992, le gouvernement federal a publie des rapports sur !'application des 
modifications apportees en 1988 aux dispositions de la Loi sur la preuve au Canada 
concernant le temoignage des enfants. 11 a aussi presente des documents detailles sur 
la  question au Comite permanent de la Chambre des communes charge de la justice 
et du solliciteur general. Le projet de loi C-126, que le Parlement a adopte en juin 
1993, donnait effet a certaines de ces recommandations. 

II est juste de dire que !'analyse federale n'a pas necessite de reexamination des 
recommandations formulees a la reunion de 1992. En fait, la decision de la 
Conference concernant la corroboration se refletait directement dans le projet de loi 
C-126, qui a aboli la regie Kendall . Meme si le gouvernement 
n'est pas revenu sur ses dispositions de 1988 concernant les serments et les 
promesses, il n'a pas non plus presente d'arguments en faveur de la prestation de 
serment, lorsqu'une promesse a le meme poids . 

Le deuxieme fait est que l'Ontario a publie un document de consultation portant sur 
le temoignage des enfants et des adultes vulnerables. La premiere partie de ce 
document est semblable a celui dont la Conference sur l'uniformisation de Ia loi a 
ete saisie en 1992. 

11 a ete resolu a Ia reunion de 1991 que les preuves par oui'-dire et les «formes de 
preuve- seraient etudiees plus avant et que des propositions seraient presentees «en 
temps opportun- .  L'expression «formes de preuve», telle qu'utilisee a la reunion, 
designait les circonstances au le temoignage etait recueilli, comme !'utilisation 
d'ecrans au de materiel de television en circuit ferme, Ia presence de personnes de 
confiance, et ainsi de suite. 

192 



APPENDICE F 

La Section voudrait peut-etre examiner trois questions liees au temoignage des 
enfants. Le document de 1933 de !'Ontario soumis a la reunion d'Edmonton analyse 
des options de politique concernant ces trois points. La Section devra decider aussi 
s'il convient d'harmoniser les lois canadiennes sur ces points, meme si les resolutions 
de 1991 Iaissent entendre que ce devrait etre le cas. 

1. Presence d'une personne de confiance : Les enfants appeles a temoigner sont 
souvent intimides par la solennite ou simplement par la taille de Ia salle d'audience. 
Le document de I 'Ontairo recommande que les enfants puissent etre accompagnes 
a la barre des temoins par une personne de confiance de leur choix, a quelques 
conditions. Le projet de loi C-126 donne aux enfants le meme droit dans les 
procedures criminelles visees par la Loi sur Ia Preuve au Canada. 

Les questions sont les suivantes : 

i) La Loi unifonne sur le temoignage des enfants doit-elle permettre a des personnes 
de confiance d'accompagner les enfants appeles a temoigner? 
ii) Faut-il limiter Ia presence des personnes de confiance a des types de procedures 
particuliers? 
iii) Quelles sauvegardes, le cas echeant, faut-il prevoir pour empecher les personnes 
de confiance d'exercer une influence indue sur ! 'enfant? iv) Que! devrait etre l'age 
des temoins pouvant se· faire accompagner par une personne de confiance? 

Le projet de loi C-126 prevoit, a l'art. 8, !'inclusion de nouveaux paragraphes 486 
(1.2, 3, 4) dans le Code criminel : 

(1.2) Dans les procedures visees au paragraphe ( 1 . 1) [infraction d'ordre sexuel, 
infraction visee aux articles 271, 272 ou 273, au infraction dans laquelle est 
alleguee ! 'uti lisation, Ia tentative ou Ia menace de violence], le juge . . .  qui 
preside peut, sur demande du poursuivant ou d'un temo in qu i , au moment 
du proces ou de l'enquete prelim inaire, est age de mains de quatorze ans, 
ordonner qu'une personne de confiance choisie par ce dernier soit presente 
a ses cotes pendant qu'il temoignage. 

( 1 .3) Le juge .. . qui preside ne peut permettre aux temo ins d'agir com me personne 
de confiance dans les procedures visees au paragraphe ( 1 . 1 )  sauf si, a son 
avis, Ia bonne administration de Ia justice l'exige. 

(1.4) Le cas echeant, il peut aussi i nterdire toute communication entre Ia 
personne de confiance et le temoin pendant que celu i-ci temoigne. 
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La modification proposee par l'Ontario a !'article 
18.5 se lit comme suit: 

18.5(1)  

18.5(2) 

Au cours du temoignage d'un enfant, ce dernier peut etre 
accornpagne d'une personne de confiance. [«enfant- > s'entend 
de toute personne agee de moins de quatorze ans.] 

Le tribunal peut decider que la personne de co:rifiance choisie 
par l'enfant ne peut accompagner ce dernier parce qu'elle est 
un temoin du proces, el le est susceptible d'influer sur le 
temoignage de !'enfant ou elle se comporte de maniere 
incorrecte et que dans ce cas !'enfant a le droit de choisir une 
autre personne de confiance. (traduction) 

2. Ecrans ou television en circuit ferme : La Loi sur la preuve au Canada permet 
actuellement aux enfants de temoigner derriere un ecran ou a l'exterieur de Ia salle 
d'audience par l'entremise de materiel de television en circuit ferme si !'enfant est 
la victime et le plaignant dans certaines procedures criminelles. Le document de 
! 'Ontario recommande que des ecrans soient generalement accessibles et que le 
materiel de television puisse etre uti l ise si Ia sal le d'audience en est pourvue. La 
Saskatchewan. Ia Colombie-Britannique et le Quebec reconnaissent tous certains 
droits d'utiliser des ecrans ou le materiel de television 

·
pour recuei l l ir  le temoignage 

pendant des procedures civiles. 

Les principales questions soulevees par !'uti l isation d'ecrans et de la television en 
circuit ferme sont les su ivantes : 

i )  Faut-il permettre ! 'util isation de ce materiel? 
ii) Si oui, faut-il Ia permettre dans tous les cas, ou seulement dans certains 

types de cas (par exemple, procedures visant a proteger !'enfant, ou 
!'exploitation est alleguee), ou faut-il s'en remettre a Ia d iscretion du 
tribunal? 

iii) Quelles autres normes ou procedures faut-i l prevoir, s' i l  y en a? 
iv) Que! devrait etre l 'age des temoins beneficiant de telles dispositions? 

3. Oul-di re : La loi federale ne contient aucune disposition concernant Ia preuve par 
oul-dire.  Elle permet !'util isation de bandes video dans !'audition de Ia plainte de 
l'enfant, si I' enfant adopte cette bande au proces. La Joi quebecoise permet certaines 
preuves par oui-d ire dans certaines procedures destinees a proteger !'enfant, si cette 
preuve est corroboree. Les prov inces de common law ne permettent pas les preuves 
par oul-dire en general, quoique certaines lois autorisent un certain assoupl issement 
de Ia regie de Ia preuve habituelle. 
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En Ontario au mains, la preuve par ou1-dire est normalement admise dans les 
procedures destinees a proteger les enfants et dans d'autres procedures, que la loi 
permette clairement ou non son admission. Etablir des regles officielles a cet egard 
accorderait une plus grande certitude, mais cela pourrait aussi reduire le nombre de 
preuves qui sont actuellement admises, et forcer plus d' enfants a temoigner en 
personne. 

A cet egard, la Section devrait noter la recommandation qu'elle a faite a sa reunion 
de 1991, soit que les avis de la Section de droit penal et du barreau pratiquant soient 
recherches. II devrait etre possible d'obtenir une partie de ces avis par l'entremise 
du processus de consultation de POntario. La Section est egalement invitee a faire 
valoir son opinion concernant la question de savoir comment d'autres vues a ce sujet 
peuvent etre sollicitees, si elle desire en fait poursuivre cette question. 

LOI UNIFORME SUR LE TEMOIGNAGE DES ENFANTS 

Definition 

1. Dans la presente loi, «enfant» s'entend de toute personne agee de mains de 
quatorze ans. 

OBSERVATION: La loi u niforme existante reconnalt la regle du common law qui 
fixe a quatorze ans l'age pour le traitement special des 
temoignages. Les dispositions ici sont conformes a cette regle. 

Admissibilite du temoignage d'un enfant 

2(1) Le temoignage d'un enfant est admissible si les conditions suivantes sont 
reunies : 

a) !'enfant promet d dire Ia verite; 

b) le tribunal est d'avis que !'enfant comprend ce que dire la 
verite signifie et qu' i l  est capable de communiquer les faits dans 
son temoignage. 

OBSERVATION: Cette modification donne effet a la premiere resolution de 
1992. 
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Enquete sur Ia comp�tence 

2(2) Lors qu'il est necessaire d'etablir si un enfant est habile a temoigner, le 
tribunal peut mener une enquete pour determiner si, a son avis, il comprend 
ce que dire la verite signifie et s'il est capable de communiquer les faits dans 
son temoignage. 

OBSERVATION: Cette modification donne effet a la deuxieme resolution de 
1992. La troisieme resolution voulait que le juge mene 
l'enquete et peut permettre a l'avocat d'interroger l'enfant 
directement. Les redacteurs de la presente loi croient que cela 
va sans dire. 

Cas oii le temoignage est quand meme admissible 

(3)  Si un enfant ne promet pas de dire Ia verite ou que le tribunal est d'avis que 
I' enfant ne comprend pas ce que dire Ia verite signifie, son temoignage peut 
quand meme etre admis si le tribunal est d'avis qu'il est suffisamment faible. 

OBSERVATION: Cette modification donne effet a Ia deuxieme partie de Ia 
premiere resolution de 1992. 

Corroboration non requise 

3(1)  Le temoignage d'un enfant n'a pas besoin d'etre corrobore. 

OBSERVATION: Cette modification donne effet a Ia quatrieme resolution de 
1 992. 

Mise en garde non necessaire 

(2) Le juge n'est pas oblige d'informer le jury qu'il n'est pas prudent de se fier 
au temoignage non corrobore d'un enfant. 

OBSERVATION: Cette modification donne effet a Ia cinqu ieme resolution de 
1 992. Son libelle est prefere au langage des modifications a la 
loi federate en 1993, -est abolie toute obligation de mettre en 
garde", parce que ce dernier risque de ne pas etre clair a ceux 
qui ne connaissent pas }'existence d'une telle obligation. Le 
juge garde toute sa discretion de commenter la preuve dans les 
cas particul iers; encore ici cela allait sans dire. 

A NOTER: La Section a decide d'abandonner son effort de placer ces 
articles au sein de la Loi unifonne sur Ia preuve, puisque cette 
Loi est adoptee par tres peu de juridictions, s'il y en a. La 

196 



APPENDICE F 

preparation d'une loi Speciale paraissait ameliorer Ia possibilite 
que les dispositions sur les enfants soient adoptees. 

La preparation d'une loi speciale sur le temoignage des enfants 
empeche que soit adoptee en Ioi uniforme Ia partie de la 
resolution de 1992 qui veut que tout temoin de n'importe quel 
age soit presume habile a temoigner. Une disposition 
eventuelle dans ce sens dans une loi generale sur la preuve 
s'accorderait parfaitement aux principes de Ia presente loi. 
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(see page 34) 

Electronic Data Interchange (EDl) 

Legal Issues for Governments 
Uniform Law Conference of Canada 1993 

Electronic Data Interchange (EDI) is the creation and maintenance of 
relationships among people or organizations by electronic communications. The 
term is used here loosely, to include a number of aspects of information 
technology beyond simple exchanges of computerized messages. In the past ten 
years, the use of EDI has exploded, thanks to increasingly powerful local 
computers and the development of links among them. This has widespread and 
serious implications for government, for business and for the relations between 
them. 

This memorandum describes some of the legal issues raised by EDI. It 
recommends that the Uniform Law Conference should harmonize initiatives 
within Canada to develop a response to these issues. 

In General 

In general, EDI has its impact because electronic data replace paper, for keeping 
records and for carrying out transactions. A host of legal rules require records to 
be kept in  physical form and transactions to be documented in writing. In 
addition, electronic data can be transferred, recombined or simply examined much 
more easily than paper data. As a result, problems of authentication and security 
take on new aspects. Extensive attacks on privacy are possible through EDI that 
could not be done on paper. 

EDI has huge potential to increase efficiency and reduce costs both of 
government and of the private sector. It is essential that the legal barriers to its 
use should be reduced to a minimum. On the other hand, some regulation will  be 
needed to ensure the integrity of the systems. 

Government 

Governments' data is increasingly being stored electronically. In Ontario, vital 
statistics are now being stored with no paper in the new centre in Thunder Bay. 
Personal property security registrations can be made electronically, and federal 
income tax returns can be filed without paper. Ontario's Ministry of Finance 
(Revenue) has started EDI with larger sales tax payers. Cross-ministry 
coordination is in its infancy. Ontario's Ministry of Consumer and Commercial 
Relations did develop the Electronic Registration Act, 1991 (S.0.1991 c.44), which 

1 98 



APPENDIX G 

set up a framework for all that ministry's registrations; so far only the PPSA has 
been brought into this system. 

The federal government developed an electronic filing system for customs 
documents, CADEX, now used by over 80% of customs brokers. In 1993 
Revenue Canada received about two million personal income tax returns 
electronically. Ottawa also engages in procurement contracts electronically, with 
"trading partner agreements" to overcome some of the legal uncertainties about 
the form. Manitoba allows on-line searches of its land titles data base, but does 
not extend its guarantee of title to the results of searches performed in this way. 
Nova Scotia allows some filing of court documents electronically (and not just by 
fax, which is a system still based on paper originals of relevant documents.) Other 
governments could add their own examples to this very incomplete list. 

Some forms of paperless transactions that are being used or considered by 
governments are accepting credit cards to pay government bills (probably not a 
new idea in  itself); procurement cards for remote spending by ministries; benefit 
cards for recipients of government payments, notably welfare payments; audit 
standards for paperless trade; "smart cards" for health or other personal records, 
and the like. 

Analysing and coordinating the legal impact of these policies is difficult. Different 
parts of the same government often are only vaguely aware of what other parts 
are doing in this field. The case for coordination across governments and across 
the country is an easy one in many areas. A good deal of high quality legal work 
has been done in various places in the country. The Conference should try to 
focus it and make it more broadly available. At the same time it should start 
securing the legal foundations for the use of EDI where those foundations appear 
insecure. The case for uniformity is very strong. 

Private Sector 

The main uses of EDI in the private sector are commercial (rather than, for 
example, personal). Most of the law supporting commercial relationships 
developed in the nineteenth century. Some parts, mainly those protecting 
consumers, have been added in this century. All parts of the law assume that 
commercial communications will be in writing. This assumption is no longer 
valid. 

In many areas of commerce, no business can be done except by EDI. Auto parts 
makers must deal with auto manufacturers by EDI; suppliers must deal with large 
retailers by EDI; food producers must often deal with supermarkets by EDI. One 
national retailer reports that the number of her suppliers with which she deals 
electronically rose from 20 to 65 between the beginning of December, 1992 and 
the end of January, 1993 - two months! 
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Contracts for the sale of goods are required by law in many cases to be in writing. 
Are they valid if done by EDI? At least one business has had its financial 
statements qualified because a major law firm would not say yes. (The Uniform 
Sale of Goods Act does not contain such a provision, and there is no uniform 
Statute of Frauds.) Evidence in court proceedings is traditionally based on a 
paper original. Can litigation be conducted with little or no paper? The "business 
records" rules are difficult to apply to EDI. How do parties to commercial 
transactions, and to transactions with governments, ensure that their electronic 
communications are authentic and tamper-proof? 

Legal Issues 

Private and Public Issues 

EDI presents a wide range of legal issues for government and the private sector. 
To some extent government must consider how to establish general rules that will 
apply equally to itself and to private users of EDI. At the same time government 
will want to devise rules for using EDI that will apply to itself as regulator or 
taxer of private enterprise, and different considerations may apply to such rules 
than to those governing voluntary relations. 

If the Uniform Law Conference wishes to undertake work in this field, it will have 
to understand the basic issues in EDI and set priorities for dealing with them. To 
assist in these tasks, this paper contains a condensed list of some legal issues in 
EDI .  I t  also refers to some background material on some of these issues. 
Increasing amounts of material are available on them; the current l ist does not 
pretend to be exhaustive or authoritative. 

The Purposes of Writing and Other Issues 

A useful text on this subject is the recent interim report by the Uncitral working 
group on EDI (United Nations document A/CN.9/373, March 9, 1993). It starts 
by examining the uses of legal rules that require texts in writing, then discusses 
which of these uses might be appropriately performed by electronically generated 
texts and under what conditions. The Uncitral working group seems to be moving 
away from simply defining "writing" to include electronic messages. The present 
text may help to show why. 

Another revealing examination of the purposes of writing appears in Patricia Fry's 
paper, "X Marks the Spot: New Technologies Compel New Concepts for 
Commercial Law", in 26 Loyola of Los Angeles Law Review 607 ( 1993). 

The Uncitral text also considers other issues before the working group. Uncitral 
has decided to exclude consumer issues and deal only with electronic commerce. 
It will also pass over some kinds of regulatory uses involving formalities of 
registration or authentication for public policy purposes. Neither decision need be 
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the choice of the Uniform Law Conference. Uncitral has also decided not to 
attempt to define EDI at this stage of its work (about the third year), to ensure 
sufficient flexibility to handle the range and the change of technology that may be 
affected. Further issues are raised but not discussed, notably the liability of third 
party carriers of electronic messages (sometimes in the form of "V ANs11, value 
added networks), and the creation of negotiable documents of title without paper. 

The United Nations is a great generator of paper, and two or three substantial 
reports a year are produced by this working group or its secretariat. Most or all 
can be made available on request, and should be before any working group of the 
ULC on EDI. Not surprisingly, the discussions each year build on what went 
before, so reading the most recent text allows one to understand much of the 
topic without referring to the previous material. 

Defining Writing to lnclude EDl 

A submission to the federal/provincial/territorial Civil Justice Committee in 1992 
recommended defining writing to include electronic messages, with safeguards for 
the technologically unsophisticated. Despite the Uncitral scepticism, which is 
relatively recent, some may wish to consider this for uniform action. It should be 
pointed out that such a redefinition would deal with only some of the express or 
implied writing requirements in Canadian statutes. Many writing requirements do 
not use the word 11Writing"; uniform statutes (and regulations in each jurisdiction) 
would have to be searched for equivalent rules, based for example on the creation 
or production of an "original" assumed to be on paper, or references to particular 
documents such as mortgages or deeds or contracts with the same assumption. 

Such a search has recently been done unofficially for the Uniform Commercial 
Code. A preliminary report on that search should be available in 1993. Some 
method would have to be found to protect people without the technical capacity 
to participate in EDI messages, as well. 

The Law of Evidence 

Substantial articles on evidence and electronic records have been published by 
Ken Chasse, a Toronto lawyer. A recent paper on the law of evidence and one 
form of electronic creation of documents, 11imaging", was distributed at the 
meeting of the Conference in Edmonton. Many of the comments in this piece 
apply to other kinds of electronically-generated messages as well . A list of other 
articles by the same author may be found in a recent series in the Canadian 
Computer Law Reporter. His views may be contrasted with those of J.D. Ewart 
in his text Documentary Evidence in Canada. Mr. Ewart is more optimistic about 
the ready application of the business records rule to computer records. 

The Conference may wish to consider the law of evidence as a priority for 
harmonization of Canadian rules for EDI. Two preliminary comments may be 
ventured; First, computer-generated records have tended to be admitted in 
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Canadian courts. The rules for getting them in are mentioned in Chasse's article. 
These results may not reduce the need for action. Statutory help would be 
justified in any event by the uncertainty in any particular case about whether the 
records will be admitted and about how to demonstrate that they should be. 
Clearer rules on admissibility may also help establish the reliability or weight of 
such evidence. 

Second, new rules on evidence may best rely on accepted standards for record 
generation and storage. These standards exist for some kinds of records but not 
for all .  As Mr. Chasse points out, the national standard for imaged documents 
remains a work in progress. Where these standards are not available, evidence 
reform will have to tread carefully. 

Some statutes already deal with evidence questions for specific purposes. Ontario 
has tried to devise a common approach for its taxing statutes. Section 24 of 
Ontario's Act to amend s. 26 of the Employer Health Tax Act, Bill 27, gives an 
example. When government acts as regulator, admissibility of evidence is not 
completely separable from requirements to retain records for particular periods 
and in particular forms. 

A more general approach to EDI and evidence was taken in the new Quebec 
Civil Code that comes into force in January 1994. Section VI of the chapter on 
evidence is the relevant provision. The articles seem to be an attempt to ensure 
that business records rules apply to computerized records, without going into 
detail about how those rules might be. adapted or applied to EDI documents. 
(The new Code also defines "signature" broadly enough that it will apply to 
computer-generated authentication codes.) 

Impact of Public Rules on Private Systems Design 

Governments have to take care that prescribing how people or businesses should 
deal with them does not influence unduly the way people or businesses organize 
themselves electronically. Designing an information technology strategy for an 
enterprise involves a large number of considerations about how to carry on the 
business. This design is arguably distorted if the strategy is dictated by the 
government regulators alone. 

On the other hand, the government systems have to be integrated into the 
business systems. Some people say that the EDI network created for Canadian 
customs has turned out to be irrelevant to the systems that the brokers and 
traders use to organize their businesses internally. As a result, the CADEX 
system operates paral lel to rather than together with their internal systems. This 
is to some extent a risk of changing technology. CADEX itself was created after 
extensive consultation with the potential users. 
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A separate but possibly related concern is the impact of EDI systems on those 
who cannot afford to participate. For example, clients of customs brokers who 
are not part of CAD EX face far greater delays in having shipments and 
documents cleared, because the government's system is set up for EDI.  In some 
cases this is simply the "discipline of the marketplace"; in other cases public policy 
may demand that the technologically less sophisticated members of the public 
continue to receive good service. 

Privacy - Public and Private Sector Rules 

Two other legal aspects of EDI should be mentioned here. The first is the 
relationship of EDI and privacy laws. Since electronic records can be searched 
and sorted very quickly, having public information stored in electronic data bases 
makes it accessible in ways that it has not been before. For example, if the public 
records of corporations is availab le for electronic search, it wou ld be possible for 
someone to find out all the companies of which an individual was director. This 
is theoretically but not practically possible with paper records. Since many 
governments are moving to arrange their data iH accessible form, i n  order to sell 
it - a policy sometimes known as one on "tradable data" - these new assaults on 
privacy should be taken seriously. 

The federal Privacy Commissioner mentioned EDI expressly as a potential threat 
to privacy in his recent annual report, published in July 1993 . In addition, 

Ontario's Information and Privacy Commissioner has recently published a study 
on the privacy implications of smart cards, whose creation and use is often l inked 
with EDI systems. It is possible that real privacy will depend on a legal rule to 
build the electronic systems with a higher capacity for security than paper systems. 

The Uniform Law Conference does not have a un iform statute on the protection 
of privacy within  government. EDI may give us the incentive to create one. 

This is different of course from a generally applicable private law right to privacy . 

The most recent attempt of the Conference to adopt a uniform privacy statute 
faltered at the drafti ng stage in early 1 992. Perhaps the Conference's 
consideration of EDI could give new impetus to that project. 

Administration of Justice 

The final impact of EDI on the legal . system that will be mentioned is the 
prospect of making our courts operate electronically. One leading expert on EDI 
in the private sector have said that the single most important legal issue in EDI is 
to create a harmonized system for fil ing court documents electronically, rather 
than ten or twelve or thirteen "islands of EDI". Even with the commercial 
benefits of uniformity, business often finds i tself facing incompatible systems. 
Governments should not make the same mistakes. It is tempting for public 
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administrators to satisfy their own needs without considering the broader impact 
(as it is tempting for businesses to do the same.) 
Standards for "legal messages" (or at least court messages) would be extremely 
helpful, though as noted earlier in the discussion of evidence, other technical 
standards for use of EDI are not always readily available either. The need for 
"open systems" is great. The risk is that if such systems are not developed now, 
we will all spend great amounts of time and money in a decade trying to open the 
closed systems we may build tomorrow. 

The Conference might choose to refer this question to the Canadian Court 
Administrators, with an offer to contribute whatever expertise in the area that the 
Conference may otherwise develop. Just as the Conference must work with all 
the players in the legal system, so too the Court Administrators should do so in 
developing their own standards. They will have to face problems of unequal 
resources and priorities, and different styles and demands of practice across the 
country, but the desirability of harmonization remains high. 

Some Other Initiatives 

The National Conference of Commissioners for U niform State Laws, has been 
integrating EDI questions into its current work on the Uniform Commercial Code, 
particularly Chapter II on the sale of goods. As noted earl ier, the United Nations 
Commission on International Trade Law (Uncitral) is working on international 
legal standards for EDI. A large nu mber of international organizations are also 
pursuing some aspects of the topic. The Uncitral work is being carefully designed 
not to duplicate what is happening elsewhere. Private as well as public sector 
developments should he taken into account in developing a Canadian response. 

Recommendation 

The Uniform Law Conference should take the initiative in responding to 
the legal challenges of EDI both within government and outside. This is 
an opportunity to provide active "customer service" to all parts of 
sponsoring governments in an area that will cut costs. It is also a chance 
to promote competitive business practices in both regulated and 
unregu lated fields. 

The 1993 meeting should choose one or two priority items for 
manageable work and practical results within one or two years. It is 
probably that the top priority should be the Jaw of evidence, as much 
business and government use of EDI is made risky by the uncertainty of 
its reception in court. This is a project in which the Criminal Law 
Section should be invited to participate. 
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Legal Issues in EDI 

This list has been compiled using material from the Electronic Data Interchange 
Council of Canada and the United Nations Commission on International Trade 
Law. 

Contract Law 

1. Do EDI messages satisfy the legal requirement that some contracts must 
be in "writing"? 

2. Do EDI messages satisfy the legal requirement that some information 
must be contained in a "document"? 

3. Do EDI messages satisfy the legal requirement that some documents 
must contain a "signature''? 

4. When and where is a contract made by- EDI messages? This affects the 
choice of law and the timing of obligations. 

5. Can general conditions be imposed through EDI? How is the "battle of 
forms" to be resolved in EDI transactions? 

6. Can the equivalent of a negotiable bill of lading or other documents of 
title be created through EDI messages? 

7. What are the liabilities of the sender and the recipient where the 
communicat ion is defective? Does it matter if a third party 
communicator is involved? 

Evidence Law 

· 
8. Can admissible evidence be generated by EDI - through the business 

records rules or otherwise? 

Records Retention and Use Rules 

9. Do EDI messages stored electronically satisfy the requirements of public 
authorities about keeping records? 

10. Are EDI messages acceptable means of submitting information to public 
authorities? Acceptable means for public authorities to communicate 
with all or parts of the publ ic? 
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Banking Law 

11 .  How can orders be  countermanded and errors corrected when EDI 
instructions are effected immediately with no independent original 
documentation for verification? 

Contracting Out 

12. Can the parti es by contract avoid some of the legal requirements of 
writing on paper? 

Regulatory Issues 

13. Should providers of EDI network services, or the practice of EDI 
generally , be publicly regulated? 

14. Are current criminal laws adequate to protect the security of EDI 
messages and systems? 

15. Should privacy laws be amended in 1 ight of EDI? 

16. Should access to information laws be amended in  l ight of EDI? 

17. Should laws regu lating the export of data be amended in l ight of EDI? 

1 8. Who owns the intellectual property rights i n  EDI message systems? 
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L' Gcbange de donnCet intocmAtiJtel (ED.Ll 
D6fil j uri4 iqu•• po� lea qouvernement• 

cont6renc• 4• 1 ' 0 �  au� l ' unitormiaation 4•• loi1 du Canada 
. 

L ' 6chanqe de donn4ea intormatis6aa C EDI ) conaiate en la cr,ation et 
au maintien de relations entre le• partQnnea at lea or9ani1mea pa� 
vo i• de communication• 6lectron1quea . L ' expression eat util1a6e 
dana son s ans larqe ici , atin d ' inclure plua ieur• aspect- de la 
technoloqia intormat ique d6paasant let simple• 6chanqei de mea1aqea 
informatia6s . Au coura de• dix dernitree ann6ea ,  l ' utiliaation de 
l ' EDI • ' est r6pandu rap idament , qr&ce l l ' utiliaation da tarminaux 
intormatiquaa de p lua en p lu• puie aants et l ' 'laboration de lien• 
entre eux . Cette s itua t i on pr6s ente daa incidences q6n6ral ia6aa et 
grave• pour 1• qouvarnem•nt , pour lea antrapriae a at pour leur• 
re l ations entre �ux . · 

Le pr6sent m6moire d6crit quelquea point• j uridiquea que soullve 
l ' EOI . I �  reeommanda que la Contlrence aur l 1 uni tormisat1on dee 
lois 4u canada harmonia• lea initiative• au canada atin d ' apporter 
des 10lutions l eee points litig!eux. ' 

06n6ralit6a 

En 9'n6ra1 ,  1 1  inc idence de l ' EDI vient du fait que lea clonn6ea 
6 l ectroniques renplacent le papier , pour con•erver dea documents et 
pour ex6euter del transaction• · un• s6rie de ragl•• �uridiquea 
exiqent de conaerver lea document• aur papier et de documenter lea 
tran•aoti ona par 6crit. En outre , lea donn6el llectronlquea 
peuvent ttre tranatlrlea , retua1onn6ea ou •1•p1emant ttre 
conault&ea plua facilement que lea donn6e• •uzo papiar. · Par 
cona&quent , l ea probltme• d ' authant i fication et de alcuritl 
prennent d '  autre• torm•• . Il eat poa1ible de porter lar9ement 
atteinte l la vi• priv6e par le truchem•nt de l ' EOI de fa9ona qui 
seraient i�poea i�l•• aur papier . 

L' EDI ottre dea possibi lit6a •no:rmea d' augmanter 1 ' a tticacit6 et de 
r6du 1re le1 coQts , autant pour le gouvarnement qua pour le eacteur 
pr iv6 . Il  est essentiel de r&duire au minimum lea obataclea 
juridiques . Par ail leura , certain• r•qlementa aaront n6ceata irea 
pour aasurer l ' int69rit' des sy•t'm•• · 

oouvernemen\ 

Lea donn6 es des qouve�nementa eont de plua an plus e=magaa in6es 
6 l ectroniquement . En ontario , dee atatiatiquea vitalea aont 
�otue l l ement ammaqas in6es aans papier dana le nouve�u centre da 
Thunder Bay , I l  est pos s ible d ' enreqiatrer lea sQrot•• mobiliAres 
de !avon 6 lectronique et de d !pcaer lea · d6clara tiona 4' impbt aur le 
revenu tAd6rales sans pap ier . Le Ministttre ontar1an des Finanees 
( Revanu) a eomrnenc6 i u t i l !ser l ' EOI aupr�a de ses pluD qros 
contr ibuoblee commQ cc i a u x .  La coordinat ion entre le• tl\inistOrQs e n  
est A s e s  prem i er s  ba lbut i ementa . Le mini stA re ontarign de la 

C o n s ornma t i on et du Commerce a adopt6 la Lo i de 1 9 9 1 sur 
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sect ion de l ' uni tormiaat ion des loi s ,  j u i l l et 1 9 9 3  

l ' a nreqi stro111ent 6 l octron ique (L . o .  1 9 9 1 c . 4 4 ) , qui dreste le cadre 
de trava il de tous las onraqistrementa du m iniatAre ; jusqu • a.  
pr,s ent , aeul la PPSA util laa ce syst6me . 

Le gouvernamant t6d6ra1 a mi• au point un ayat•ma de tranamisa ion 
6 lectroniqua des d6clarat iona pour las �ocumenta de douanes , SAED , 
qu ' ut i l i a ent actue lloment 8 0  P •  100 de• courtiera en c.touane . En 
19 9 3 , Revonu Canada a reQU deux mill ions de d•c laratlons d ' imp6t 
sur le revenu 6 lectron1quement . De plua , Ottawa pasae des contrata 
d ' achat 6lectroniquement dana le cadre dea «accorda entre 
partanairea commereiaux,. , atin de surmonter certain• doutaa 
ralatifa au tormula ire . La Manitoba parmet dea recherches an liqne 
dana sa base de donn6aa des titres de bien-tonda , ma ia ne qarant it 
pas le titre a l a  suite d' une tella re cherche . La Nouvella�tcosae 
permet de d6poser en cour certa in• documents 6leotroniquemant ( et 
pas a eulement par t616copieur , un ayst&ma encore bas6 sur d•a 
:Socuznents pertinents ori9inaux aur papiar) • D' autre• qouverneznents 
pourraient a j outar leur• propras exemplea l cette liata tr•• 
Lncompllte . 

:erta inea f ormes de transactions pass6as aana papier qua lea 
Jouvernementa utilisent ou enviaa9ent cl ' utiliser acceptant 4ea 
lartea de cr6dit pour le paiement de compt11 qouvarnamantaux (une 
Ld6e qui n' ••t probabl•ment pa• nouve1la en ella-mAma) I de• cartel 
l• d6bit pour lea d6pansea l diatance de• mini•t•ree ,  d•• cartes de 
,raatation pour lea r6cipienda iraa da p$1ement• vouvarnementaux , 
>articulilramant pour le paiement de l ' a•aiatance aooi.alll dea 
tormas de v6r it ication pour le comme�c• aana pap ier 1 des MC&rtaa 
.ntel l ic;ente&» .. pouzt 1 •• doss ier• de •anti ou d '  autraa doaa iara 
tersonnela , •tc . 

· 1  eat diff icila d' ana lyser at de coor4onner 1 '  inc ic:tanca. juridiqua 
• cea pol itiquea . oea entit6s dittinctea du mtme qouvarn•ment n• 
ont eouvent que vaguement au courant da ca que lea autr•• ant1t6a 
ont dana oe doma ina . La coordination l l ' •ohe lla 90Uvernementa la 
t national  a B8 justif ie facilement l de nombxoeUX 6gardl • !eaucoup 
• trava il j uridique de haute qualit6 a 6t6 tait a divers endroita 
u paya . La con:t6rence devrait tenter c1 1 en taire la synthA•• a� do 
a randra plus acca s s ibl a .  Du mAma IOU!tlc,  l a  Cont6renc• devra it 
o�encer A &8eurer lea tondementa j ur 1d 1ques de 1 ' utililation de 
' EDI , lorsque cea tondemcnt• •emblent riaqu�e . L ' �niformitl eat 
r6a juatit !�e . 

ac:: teur priv6 

a secteur pr iv6 uti l ice aurtout l ' EDI l ciea t ina comrnercialas 
plutot qua personnel lea , par exempla ) , La plupart des l o i a  
�9 isaant les relat ions commerc iales ont 6 t. 6  adopt,aa au XIX' 
LAole . DQs cl�u�es , visant aurtout l a  protect ion du eonsomrnateur , 
� sont ajout6es au cours du s i6cle actual .  En toutes parta , lea 
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Sec t i on d e  l ' un i f o�mi e a t ion des l o i s , j u i l l et 1 9 9 3  

l o i s  pr6aument que las communicat ionl oommerciales aeront 6crit•s 
Cette pr6eompt ion n ' oat plua va lida aujourd ' �ui . 

• 

Dana da nombreux sa ctaurs commerc iaux , il est imposs ible de faire 
des a t f a iras si c� n ' est par lt truchement ' ' de 1 1 EDI ; lea 
fourn i ss eura do ivent tra i ter avec lea grands dlta i l lanta par EDt , 
Un d6ta i l lant nat i ona l i ndiqua que le nombre de sea tourniasaur1 
avec lesque la i l  trait• 6 lectroniquement aat paas6 de 2 0  l 65 entre 
le d6but de d6oernbre 1 9 9 2  et l a  tin de j anvier 19 9 3  • ' deux mois t 

Dans de nombreux ca s ,  les contrats de vent• doivent 1 6qa lement 6tre 
r6d ig6a par 6crit . sont-i la val ides • ' ill aont r6diq6a par !Dt? 
Au rno ins une entrepr ise n ' a  pas obtenu l ' autorisation de 1es 6tata 
f inanc i ers parce qu ' une qrande 6tude d ' avocata n ' a  pas r6pondu oui 
A cette question. La Un1torm Sal e ot Goods Act ne gr6yoit pog une 
te l l e  dispos ition et il n ' e x i ste pas un Statute of Frauda 
un iforma . )  Lea preuves sont traditionnal lement pr6s ent6es dan·a ' lea 
tr ibunaux sur oriq ina l  de pap ier . Peut-on dlbattre une question 
l itiq ieuse avec peu ou pas de papier? Lee r6qlementa aur let 
ccdocumenta col'Mlerciaux» · a '  appliquent cUtti<Jilement l 1 '.�I . 
comment las partie• d 1 une transaction gommerciale et d ' une 
transact ion avec le gouvernement a ' aaeurent-ellea qua laura 
commun ications 6l•ctroniquea aont authentique• et inviolablaa? 

QUaltions juridiquea 
queotiqna publ iquaa at prixAAA 

L '  EDI soul 6va una vast• 9amme de q\leetiona jur idiquea pour 1• 
qouvernement at paur le 1eoteur privl . Le qouvernement doit 
envisaqer , dana una certa in• meaure, dea ta9ona d' ltabl1r dea 
r6qles q6n6ra laa qui • ' appl iqueront 6qalement & lu1•mqDe at aux 
uti l i sataura pr iv6• de l ' ZDI . t,e qouvernement voudra auaai 
concevoir dea r Oqlaa d ' ut i li lation de l ' IDI qui ·a ' appl iqu•ront l 
lui-mAma l t itre d ' orqaniame de r 69lementation at de taxateur de 
l ' entrepr isa privie et daa 6 1 6mante autres que ceux qui qouvernent 
l es relations volonta irea pou�ra ient a ' appliquer l cea r6qlea . 

Si la cont6rence sur l ' unitormisation des loi1 d6sira se pancher 
sur cette queat ion , e l la davra oomprendre l•• enj aux tondamantaux 
de l ' EOI et 6tabl1r des prior it6a pour trancher , A oatte fin, le 
pr& a c nt document cont ient une liste •uooinote de queationa 
juridiquea sou l ev6es par l ' EDI at de la documentat ion de r6t&renoe 
sur certaines de coo ques t ions , 

9bjet dt la r6dgct ion �ar 6or1t et AUtrgs aue!tiona 

Lo texte lc plus l onq roprodu it ici. est calui du qroupe cia trava i l  
a e  la  CN UDCI sur l ' EOI ( document d e s  Nations Unies A/ CN , 9 / 3 7 3 , 9 
m a r s  1 9 9 3 ) . I l  commence par l ' a xamen des uti l isation& des rtqle� 
jurid iquea qu i a xiqant des textes 6cr ita , puis examin• les 
ut i l isat ions qu i pourra ient convenablement Atre r6a l is�es I l ' • ide 
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section d e  l ' un i torm iuation del l o i s ,  j u i l l e t  1 9 9 3  

dt toxtae produ ita 6 lectroniquernent , e t  dans que l le s  condi tions . 
Lt groupo de trava il da la CNUOCI semble & ' 6 lo iqner de la s imp le 
d6t inition de cctexte 6cr it•• pour y inc lure l e a  mes saqes 
�lectron iquee . La pr6 5 ent document pourra it aider . a an oompr endre 
lea moti fs . 

t• �Arne texta prfsante d ' autres questions sur lesquelle• l• qroup1 
dt travai l  • '  eat p•nohl . La CNUDCI a d6cid6 d '  axe: lure lea 
questions de consommation pour ne traiter que le commerce 
alec:tronique . En outre , a l l e  pas 1era outre certa ins types 
d ' util i sat ions r6glementaira• concernant lea torma l itls 
d ' enregistrement ou d ' authent i t ication aux t ina de pol itique 
oft i c i e l l a .  La Cont6ranc:e sur 1 '  uni t orm!sation doa loi• n ' ••t 
tenu• d ' adopter aucuna de cea d6c:is ions . La CNUDCI a auss i  d6cid6 
de ne pas abordar la d6t init ion de l ' EDI l cette Atape de son 
travail (l  peu pr6a la troia i �me ann6a ) , a t in d a  se r6aarver 
tutfisamment de aouplasae pour tra iter la qa�• de tachnoloqi•• at 
lea changements technologiques qui pourrait atre en cauae.  Voua 
remarquerez que d ' autrea question• a ont 1 0ulev6aa sana 6tra 
cHscut6e1, notamment. la reeponsabil it6 "•• tiercea partiea· qui 
transmattant de• mesaa9ea 6lactroniquea (partoia eoua la torm• de 
RVA, lea r6seaux A valeur aj out6a ) , et la cr6ation de document• de 
titre n6gociAbloa eans •upport 1ur papier � 

Las Nationa Uniea produiaent beaucoup de papiar et ce 9r�upa de 
trava il ou son secr6tariat produit deux ou troia rapport• 
d ' anvergure annua llement . La plupart ou l ' enaecle de cea 
4ocumenta doivent atre disponiblea aur demand• at toua 181 vroupe• 
c!t trava i l  de ··la Conflrence •ur l '  !D:t 4evra1ent en avoir un 
exempla ire . I l  n ' ••t paa 6tonnant de constater que chaqua annie , 
111 discussion• portent. aur ca qui • 1 est paas6 auparavant 1 la 
lecture du texte la plus r6cent permet done 4• comprendra en 9rande 
parti e  l• eujet aana qu ' il' aoit n6cesaa i�• de consulter la 
documentation pr6o6dente , 

XnclYt• 1 1 EDI dan• la dltinit!Qn de ttxto 6crit 
un autre texte d ' ordra 96n6ra l ,  quoique bre.t , a 6t6 d6poe6 au 
comit6 de la j ustice civile en 19 9 2 1 i l  reeo�ande d ' inolura dana 
la d6tinition de texta 6crit lei me s s a9e• 6 leotroniquea at da 
pr&voir dos protections pour las personnea qui ne aont paa l la 
tine pointe �e la technologia , Malqr6 la aceptici•me relativement 
r6cent de la CNUOCI , l ' on pourrait cons id6rer cotta d6marche comme 
une mesure uni r orme . I l  convient de 1 oul iqner qu ' une ta lle 
aodit ication da la d6tinition ne v!aerait que que lquea-unes des 
exiqances expl ie itas ou !mplio itas ctes loi• cCLnad.i e nneo aur las 
texte s  �cr lta . OQ nombreuses exigencas re latives aux toxtea 6cz: i ta 
n ' ut i l isent pas l ' express i on cctexta 6orit)• l i l  t audrait cherchar 
dane le� lo ia uni formes ( ct dans l9s rtg l ements de chaque doma ina 
de comp6tence) des r�ql es �quiva lentes , bas4es par exernpla sur la 
cr�at ion ou �ur la product ion d ' un «or i q l nal» que l ' on pr6sumo �tre 
sur support pap i er , ou des ment ions Cl e  documents en part icu l ier 
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coMe las hypothaquea , lea aetas ou . lel contrata , qui repoaent au.r 
la m!me pr6 sompt i on .  Una tel l • recherche a 6t6 ett eotuae r6caiunent 
ae t a9on in formel le pour le code commercia l �nitorma . un rappo�t 
pr6 lbdna ire sur una te lle recherche devrait ltre · pr6aent6 l la 
r6union d ' aoQt . Il taut auaai trouver une taQon de prot6qer 1,, 
per1onnaa qui ne di spoaent paa de la capaoit6 technique n6ceaaait, 
pour reca voi� et envoyer das m�aaaqea 6leotroniquaa . 

Ptoit de 1o prouyo 

L' autre texte d ' enverqura annax6 au prtsent document eat un extrait 
d ' un art ic l e de Xen Chasse , un avocat de Toronto , •ur le droit 4e 
la preuve et •ur un type d e  er6ation 6l ectronique de documenta , lc 
ccpr isa d '  imaqa s» . Bon nombre dea commenta ires dana ce c:Soou11\ent 
s '  appl iquent aus s i I d ' autras typea de meaaaqa1 6lactroniquea . un, 
l i ate des autres article• du · mAme auteur eat tirla e lrie par� 
r6cemrnent dans le canadian Computer Law Reporter . 

La cont,renoa pourrait conaid6rer la droit de la preuve qomme 
priorita i ra pour l ' harmoniaation dea rlglea canadienn•• ralativee 
A 1 ' EDI . on peut avanoar deux oommentairaa pr6lb1inaire1, 
Pr•mitrement , lea tribunaux canadien• ont tendance a adaettre lee 
dooumenta intormatiquea . L' article de Chasse mentionne lei r•9111 
sur la faoon de lea pr6aenter . catte aituation ne r6du1t an rien 
la n6�eaa it6 de prendre daa maauraa . Une meaura 16qia1at1ve ••ralt 
j uatit ile an caa c:t '  incertitude dane una cauaa en particuliu, l 
aavoir ai lee documents aaront ac!=i• at aur la. faQon de d6montrer 
qu ' i ll davraient l ' ltre . In outre , des r•;lea plua pr6oi••• ·� 
l ' admie e i� i 1 it6 poprrai ent contribuer l 6tab11r la tiabil itl ou lt 
poida d ' une toll• pre�ve . 

Daux16memant , 1 1  aerait . pl;6t6rabla que d e  nouvelles rlql"aa quant l 
la preuve repo1 ent •Ur dee · norma• accept••• de production et de 
conservation d.e documents . De tellea nonnea exiatent pour certain• 
types de documenta , mai a  par pour toua . eomme le fait remarquar 
" ·  Chasse , la norme nat iona le pour lea documents en imaqe n ' ••t paa 
encore 6tablie . La r6torme de la preuve davra res t·er prudente tant 
qua de tel l•• no�m•• ne • •ront pal di1porii�lee . 

Que lques lola tra itent d6j l <Sea questions de preuve & daa fina 
pr6cisas . L ' Ontario a tent6 de JDettre au point une approche 
commune dan• •es lois sur la taxation .  Un extra it d ' un nouveau 
�roj •t de loi vi sant A mod i f ier la Loi sur l 11mp6t pr6lev6 sur ltl 
Qmpl oyeurs rela t1t AUK servlces de 84nt• ••rt d ' axemple. Loraque 
le 90uvarnoment passe des r�qlemonts , l ' adm1 aalbi1it6 da la preuve 
n ' eat paa tout A fait a 6parable des exiqoncea relatives l la 
conserva t ion des doc:uJilenta pend�rit des p6riodes donn6es at cSan• d�a 
formes donn6ea . 

Le nouveau Code c ivil du Qu6bec , qui '
entre e n  viqueur en janvier 

1 9 9 4 , f)dopto una app-roche plus g6n�r� ).a 'quant l 1 '  EDI et l lt 
preuve . Veu i l lez  trouver ci-joint l ' article VI du chapitre eur · la  
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sect ion de l ' un i f ormi•at ion des loi s ,  j uillet 19 i 3  

prauve . Lea art ic les eemblent tenter d '  inc lure les document• 
inf ormat1s6s dana lea rAqles r6q1 ssant les documents commerei aux , 
sans donner de pr6cis 1ona sur l a  ta�on dont oea r6qles peuvent 
s ' adapt•r ou • ' appl iquer aux docu�enta intormatia6a . 

Inc1denco det rtgles ;ublique• sur la cgnce;;ioc des eyatlmtl 
J2rivts 

Les qouvernementa doivent f aire attent ion que laura ex!qene•• 1ur 
la ta9on dont les personnes ou lea entrapr i••• traitent avec eux 
n ' intluencent pa1 in<1Qment la faQon dont lee personnel ou lea 
entreprises s ' orqanisent •ur le plan intor�atique . La conception 
d ' une atrat6q ie sur la technolog! e  de l ' intormation d ' une 
antreprise mat ' an j eu un grand nombre de points a examiner 1ur la 
taQon de taire des a f ta ires , on peut ta ire valoir qu ' une telle 
c:onoopt 1on ast biai 16a si la atrat6qi e  n '  eat cUotle que par 
r6ql ementation 9ouvernem$ntale.  

Par ail laurs , l e a  sya tames gouvernementaux 4oiv.nt ltre int6gr68 
aux ayatamea priv6s . certains pr6tendent que le �•••au d' EDI cr66 
pour lea douanea canadiennes n ' eat paa compatible avec 1e1 ayatame• 
qu ' utilisent lee courtiers ou lea n6;ociant1 dane l' o�qaniaation de 
leur a aftairea l 1 '  interne . Par. cona6quent, le ayetAme lAID 
tonotionne parall61ement I leur• ayatAme• internee plut6t que 
conj ointement avec eux. Dana une certain• meeure, 11 • ' a9it ll 
d ' un ri'aque as aooi6 I l ' 6volution technolo9ique . Le SAID a lt6 
con9u eprAs bion de• conaul1:.at1ona avec lea ut111aateur• 6ventue11 . 

Une autre pr6occupation di1tincte , �a ia qui pourrait ltre reliae , 
est 1 '  incidence 4ea 1yst6mea d '  !Dl aur 1ea peraonnea qui ne peuvent 
pas se permettre d 'Y  part ioiper . A titre d ' exemple , lea client• 
des court iera en douanea qui n• tont paa partia du SAED· encourent 
de bi en plus longs d6la1a pour faire d'douaner leur marchand!•• et 
accepter leurs documents , pare• que le ayatlme du gouvernement eat 
con9u pour l ' EDX . oana certain• caa , ce n' ••t • implement que la 
ccrAgla <1u march6» 1 dana d '  autrea cas ,  la pol! tique publ ique paut 
exiger que lea mambros du public moina avanc6a aur le plan 
technolo9ique re9o ivent un bon ••rvice . 

yie pr�6o • r tgltl dea a ectayra pu�lig et priyA 
I l  convient de mant ionner deux autres aspeot• �uridiquaa de l ' EDI . 
D '  abord l a  relati on de l '  EOI avec lea loia sur la vie priv6e . 
Puiaqua lea documents 6lectroniques peuvent lt:re oonaultta et trif.a 
trla rapidament , les rense ignementa aur le publia stock61 dana dee 
bases da donn6es 6lectroniquea sont accaaa iblee oomm• jamaia 
auparava nt . Par exemple , a 1  des document• publ ica •ur lea aooi6t6a 
peuvan t  At�e consu l t 6 a  4 1 eetroniquement , 1.1 sera it poss ible de 
fairc rassortir toutQs l e a  antrep r i s es dont une personna donnA• a 
6t' le dlrectQur . ce tte d6marche est pos s ible th6or iquement , ma i s  
pas concrltemol\t , t&Vec d e s  documQnts s u t  pap ier . Puisque bon 
nombre de g ouvernements orc;ran isent de plus en p lus leurs donn6es de 
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Sect ion de l ' uni tormiaation dee 10 1 1 ,  j u i l l ot 1 9 9 3  

tac;on a ecea a ibla , a t i n d e  l e a  vendre - une poU.tique appa l6, 
par t o i a  «de donn6ea n6qoc iablas» • 11 taut prendre au 1 6 r i eux cea 
nouve l l e s  inq6rencea dan• la vie priv6a . 

. .  
La commi•sa ire tld6ral l la protect ion de la vie priv6e a ind1qu6 
expresa6ment qua l ' EOI cona tituait une menace 6vantuella l 11 vi, 
privl dana son dern i er rapport annuel paru •n juillet 19 93 . In 
outre , la commisaaire l l ' intormation at a la protection de la vt, 
priv6a da l ' Ontario a publ i6 rloemment una 6tuda 1ur lea 1ncidence1 
sur la via pr iv6e des cartes intell i9entea 4ont la cr6ation at 
l ' ut i l ! sation sont aouvent re li6ea I des systtmea d ' !DI . Il ••t 
poss ible qu ' une di spos ition 1 6qale exiqeant la construction 4e 
syst6�es 6 l actroniques de s 6cur it6 plus puis�ants que lea aystlmea 
r6qi a a ant le pap ier aoit n6cessa ire atin d ' assurer un• v6ritable 
protect ion de 1• vie priv4e . · 

La cont 6renea sur l ' uni tormi aation dea loi• ne dispose pa• d ' une 
loi unitorma sur la protection d• la vie priv6e au sain du 
qouvernemen� . Peut-etre l '  ED% noua ino it:era-t-elle I en or6er 
une . ·· 

ce serait cUtt4rent bien sQr d 1 une loi privle d ' applioation 
q6n6rale •ur la vie pr iv6e . La darni6re tentative de la Cont6rence 
vilant l adopter una loi unitorma aul:' 1a vie pl:'1va• a , jchou6 
loraqu ' au �oina deux inatancaa ont rejet6 la version pr,liminairt 
de la loi au d6b�t de 19 92 . Peut-ttr• 1 ' 6tude de l ' ID% par 1a 
Conttrenee pourra it donnor un a econd aouttla I c• pro�at . 

bdministratiqn �· 1a jyatlga 
La darnilra incidence de l ' ECX aur le aystlme j udioiaire que nou• 
aborderon• eat la per•pect ive de fair• fonctionnez l•• coura 4a 
ta9on 6l ectron!que . un des grands ap6c1al1atee de l ' IDI du 1eoteur 
priv6 a indiqut que la que1tion la plua important• dan• 1• domain• 
judicia ir• Atait de crier un 1yatlma barmonill pour le dlpOt 
ll ectronique de docu�enta en eour plutOt qua 41K,  douz• ou treiaa 
cc 1 lots d ' EOI,. ,  M4me 1! 1 1 uni tormit6 pr6sent• clel avantaqea 
commerciaux , lea e ntraprisea sa rcstrouvent souvant face l ••• 
syst6mea incompat ibles . Lea 9ouvernementa ne doivant pas ta ire lit 
m4ma a erraura . I l  est tentant pour lea adminiatrateura public• de 
aat i a ta ire A leurs propres �esoina aana tenir compte dea 1noidanc:et 
dans un cadre plu• grand ( 1 1  en est de m6me pour lea entreprisal) · 

I l  s era it extr�memant u t i l e  d ' ftabl ir des norma• pour lea ccme1saqea 
juridiquasn ( ou du moins dQa meoea9ao e ' adrQ ssant A 1a cour) , bien 
qua , comma i l  eat mentionn6 ci - avant dana la partie troitant de la 
preuve , d 1 aut:res normee techniques d 1 util isation d• 1 1  EDX ne eoiant 
pas toujours p lu s  tnci lement d l sponiblea . oas «systAmea ouverta» 
s '  irnpos ent . Si cle te ls syst�mes na 110nt pas mis aur ph.d dla 
�a intQnant , nous r i aquons toua de consaerer beaucoup de tQmpa at 
d ' argent dans una d6cenn ie A tenter d ' ouvrir l e� ayatOmes term6e 
que nous constru irons p lus ta rd , 
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s ect i on de l ' uni tormication daa l o i s , j u i l let 1 9 9 3  

L a  Conf6renca peut ehols ir d e  renvoyer cette quest ion aux 
admi n i s trateura d e e  tribunaux canacl ! ena et de leur ottrir toute 
exper t ise dans la cloma ine que la cont6rence pourrait aoqu6rir 
autr ement . A l ' inatar de la Cont6rencs , qu i doit · travai ller de 
concert avec toua lea !ntervenante clu sy•ttme j uclioiaire., lee 
administrateura des tribunaux doivent en taire autant loraqu ' i la 
4laborent leurs proprea normas .  lls devront • '  attaquer aux 
probl 6mas de l ' in6ga l it6 dea re saourcea at des priorit6a1 de la 
ditt6renee dea s tyle• at des exigencas de la pratique a 1 ' 6chelle 
du pays , ma is l ' harmoni aat ion demeure hautement souhaitable . 
QUelque• autrea iAitiativea 
La Nat i onal conf erence ot comm i s s i oners tor Un i torm State Law• a 
int6gr6 le s  questions re lat ive s  A l ' !DI A sea travaux actuela aur 
h code commerci a l  un i torme , partiou l iArement au chapitre II sur la 
vente de produits . Comma i l  ast indiqu6 ci-avant , la Commission 
des Nat ions Uniea pour le droit commercial internat ional (CNUOCI) 
charche l 6tabl ir de1 norma• j udic iaire• international•• �ur 
l ' uti l isation de l ' EDI . !n outre , un qrand nombra d 1 or9aniimea 
internati onaux se penchent sur certain•• facette• 41 cette 
quest ion . La CNUDCt organise ••• travaux de ta9on l 6viter 41 
d6doublar oe qui ae pa 1aa ail 1eur• • Xl taut tenil". compte dea 
d6ve loppe=ents qui aurviennent dana lea aecteu�• publio •t- privl 
avant d! 4 laborer la r6ponse ca n�dienne . 

RtClommaodat ion 

�a Cont6rence aur l ' uni tormi sation de• loia devrait prendre 
L ' initiat i ve d ' aplanir lea d i t t 1cult6a qua pr6aente 1 1 1DI en 
nat i l\ra j ud ie ia ire, au • • in du qouvernement et a l ' extlrieur . 
loici una ooca� ion . d '.otfrir un ccaervice a la clienttle» actit & 
:outea lea parties des qouvernament• 1nt6ress6• dan• un domaine qui 
�•duira lea cotlt• . Voioi auaai une oc;eaion de promouvoir clea 
'ratiquas comJDercialo• Cloncurrant 1elles autant 4ana lea doma inas 
��qlem•nt6 s  que non r69lemant6a . 

tl faudrait choisir l 11 t'iunion de 19 9 3  un ou deux points 
>riorito ires pour orqaniser des travaux r'al isables at arriver I 
loa r6su ltata pratiques dana une ou dQUX annAes . Le dro·it de la 
)reuve devrait probableroent ltre au premier rcnq 4ea prioritla , 
1uisque l ' util i sat ion de 1 1 EOI par les entrepri••• et par le 
rouvernemQnt pr6sente beaucoup da r1sques l cause de 1 ' incart1tuda 
le son adm i ss i b i l it6 en cour . La section au droit p6n• l  dovra it 
Jtre invit6e a participer A CG pro j e t . 
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section de l ' un i torm i eat ion de a loie , j ui l let 1993 
Questi ons 16galGI eoulev6ea par l ' EPt 
Nous avons dre s s 6  l a  pr6 sente l iste en nous servant de• document, 
du conse i l  canadi en de l ' Achange 6lectronique de ·donn6ea et de la 
commi s s i on des Nat ion• Unies pour le droit commercial 
international . ( Elle eat j o int• A une note documanta ire aur l ' !DX 
distr i buAe A la r6union des e ou a -ministr.•• F/P/T d ' avri l 1193 . )  
Droit 4•• contrat• 

2 .  

3 .  

4 .  

7 .  

Les messaqea EDI r6pondent-ils aux cxiqeneea 16gales voulant 
que cert a in• oontrat• doivent Atre rldiq6s *Par 6orit� ? 

Les messages EOI r6pondent-i la aux exiqences l6gales voulant 
que certa ines informations doivent Otre cons lqn6a1 dane • 
((document••? 

Les mes s ages EDX r6pondent-ill aux exiqence• l6gal•• voulant 
que certa ins dooumont• doiv•nt contenir une "lignatura�? . .  

ouand et dans quel l ea circonstancea un contrat eat-11 pr•p•r6 
par dea mesea11e• ED%? eca que•tion• intl\lent •ur 1e droit 
appl icable· et 1 1 ent�6• an viquaur 4ea obli;ationa , 

Paut-on imposer dea condition• q6n•ralea par l ' inter»,4ia1re 
de 1 '  EDX? c::omm•nt l'l'ifl•ra-t-on 1• *contl1t dea formula•� dana 
lea transactions EDt? , 
Paut-on , par la b1aia daa maa saqea EDt , crtar un 6quivalent 
d ' un c:onnaiaa61'1'1ant n6gcc 1able cu d.' un autr• document de titre? 
Que l l e a  aont lea responsabi l it6a de l ' axpl41t,ur at 4u 
deat inata ire en ca• da. dlfaillanee dea eommunicationa? . La 
par�ieipatlon d ' una tierca partie communicatrice a•t-ella une 
importance quelconqua? 

Droit de la preuve 
s .  Peut-on q6n4rer des Ol6ments de p�auva recevable• par voie 

d ' EDI - contcrm6ment aux rlqlea r6qiesant 1•• dooumanta 
commerciaux ou autremant? 

Cont ervat ion dee doa1 iara at r•q1ea d ' ua aqe 

9 .  Los me su;�gea EDI qu i sont stock6a A lectroniquement �6pondent• 
i l s  aux exiqe nce s  des autor it4s publ iquea en ce qui coneornt 
l a  conservat ion des donn6es? 

1 0 .  tes m e s a aqes EDI constituent• ils un moyen aooeptable de 
pr�senter l ' i n format ion aux autor itia publ iquas? Cos m!mQS 
messa9es cons t itu e nt- i l s  un moyen' 

acceptable pour les 
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�\\tor it6� pu b l i�uea . de conunun iquer avec una partio ou 
l ' ensembl e  de la popu lation? 

oro� t bancair• 

u .  Comment los commandes peuvont-ellee ttra annul6ea et lei 
o r;- eura eorr i96ea lorsqua lea instructions de l ' IDl entrant en 
viqueur immld iatement , aans oriqin& l permottant de v6ritior? 

Exonarat ion oontractuelle 

1 2 . Le s parties peuvent-olles,  par contra�, •• eouatraire l 
certaines exi9encea l 6c;a le• pr4voyant la documentation par 
6cr it des donn4es? 

gue t t ion• r•qiementa it�8 

13 ·  Fout- 11 r6glementer publ iquoment lea tournisaaurs de service• 
de r6seaux EOI , voi re la pratique de l ' ID% an qOnfral? 

14 . La l'qia latlon p6nale actue l l e  ••t-ella a46CJU&te pour prot6qei:' 
la secur it6 des mossa�•• et syatAmea IDI? 

u .  Faut- 1 1  modl t ier la l6qiolation relative I la protection- de la 
vie priv6e compte tenu do l ' EDI? 

16 . Faut- 1 1  modi t ier la 16gislation relative l l' aoot• l 
l ' intormation �ompte tenu de l ' EDI? 

17 . Faut • i l  moditier la llqialation relative au tranetert del 
donn6�a compte tenu de l ' EDI? 

1 8 .  Qui d6ti ent les droit8 de propri6t6 1 nte l l eetuelle dan• ltl 
•ystimes da messaqea !DI? 
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(see page 36) 

BRIEF TO TIIE UNIFORM LAW CONFERENCE OF CANADA 
DISCUSSION DOCUMENT REGARDING REFORMS TO THE 

JURY SYSTEM IN CANADA: The Case for Uniformity1 

A. OVERVIEW 

1. Introduction 

The following has been prepared for the purposes of facilitating discussion at the 
Uniform Law Conference regarding a possible project on uniform reforms to the jury 
system. It is designed to outline the substantive issues which might be involved and 
also to identify possible areas in which uniformity might be a benefit.2 Since the jury 
system operates within both federal and provincial spheres there are already aspects 
of the jury system which are uniform in Canada as they are regulated by the Criminal 
Code and also by the provisions of the Charter of Rights and Freedoms. This Brief 
deals areas of the jury system within provincial control. 

The main issue to be considered is the implementation of ideas of representation and 
inclusion ("judgement by one's peers") in a society which increasingly recognizes 
diversity in gender, race, religion, culture, language and sexual orientation. Most of 
the issues dealt with in this Brief are simply sub-issues of this central concern. 
Specifically this includes analysis of the sources of juries (the jury lists), and an 
evaluation of systemic biases in the operation of the qualifications, exemptions and 
exclusion processes in jury selection ( eg. jury fees and economic screening, language 
requirements). 

The Brief concludes by suggesting that the issues which might benefit from uniformity 
include: 

2 

1 .  A uniform approach to implementation of "a jury of one's 
peers". Specifically should it be quota system or should it be a 
random selection system. If the latter then this would require 
discussion about uniform approaches to source lists and 
residency or location of the community of jurors. 

Presented by Dr. Moira L. McConnell, Executive Director, Law Reform 
Commission of Nova Scotia. Much of the substantive text of this Brief is 
taken from the Discussion Paper, Juries in Nova Scotia prepared by Dr. 
Steve Coughlan, Research Consultant on the Juries Project, LRC of NS. 

Commissioners will recall that there was some work on uniformity done 
in the 1970s with respect to uniform exclusions and qual ifications for jury 
service: Jurors Qualification Act 1976 

2 1 8  
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2. A uniform approach the requirement of citizenship. 

3 .  A uniform approach to  the principles underlying juror fees . 

4. A uniform approach regarding UIC payments 

5 .  A uniform position regarding the discriminatory effect of 
peremptory challenges 

6. A uniform approach to the availability of civil trial juries and 
on what basis. 

7.  A uniform approach to the question of understanding the 
proceedings and language requirements. 

In the event that there is a decision to work towards uniformity on some or all these 
issues then further specific research would be required . It should be noted that the 
following Brief is intended to suggest areas for research and that comparative 
research in all jurisdictions is requ i red . 

2. The Jury 

In Canada, the right of a person charged with a serious criminal offence to have their 
guilt decided by other people in the commtlnity is regarded as so fundamental to our 
system of justice that it is guaranteed in the Canadian Constitution . Most juries are 
used for criminal cases, but the right to have a case decided by a jury is also 
available in civil cases. This Brief is concerned primarily with the use of juries in 
criminal matters, s ince they are far more common, but will also deal with civil juries. 

The right to a jury and many aspects of the jury system are controlled under the 
Constitution by the federal government, as part of i ts power over criminal law. 
However, the p rovinces and territories of Canada have responsibil ity for the 
administration of justice, which means that they also have responsibil ity for regulat ing 
the jury system. Most jurisdictions have legislation entitled the Juries Act3 or some 
variation thereof which covers matters with in  the provincial responsibility such as 
creation of the jury l ist, (a list of names of people who can be requi red to serve on 
a jury), juror fees, qual ifications for jurors, and exemptions. In effect then the 
province controls the implementation of the right to have a jury and, while less 
established as a right, the right to participate on a jury. 

As the courts have become busier and as people have had less time to play a role in 
the justice system by acting as jurors, the jury system has become time consuming for 
the courts and expensive for government and taxpayers. More importantly, it appears 
that many people no longer regard jury duty as a privilege, but regard it as an 

R S N.S 1989, c 242 
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obligation which is costly, inconvenient, and to be avoided. (This attitude is 
particularly unfortunate, because surveys have regularly shown that jurors found the 
experience interesting and worthwhile, and were pleased to have been involved.)4 
In addition, many people feel that the juries are not representative of the entire 
community but rather reflect only a small segment of the community. This has given 
rise to a concern that the values, morals and attitudes of a small group of people are 
shaping the way in which justice is provided. It can also create the impression that 
some people, particularly people from ethnic communities, have no role in setting the 
standards for what is just and fair in society by serving as jurors. Costs and delays 
i n  the jury system as well as the belief that the jury system may not be completely 
fair all undermine the credibility of the legal system. 

3. The History of the Jury 

The idea of giving a s ignificant role to the community in settl ing d isputes is common 
to many cultures. Historically, Aboriginal people in Canada looked to community 
members to help decide disagreements. Similarly, France makes use of juries in its 
judicial system. Since Canadian criminal law and, except for Quebec, civil law was 
inherited from England, the jury system in Canada reflects developments over the 
past several hundred years of English legal history. 

Juries were first used in England to decide criminal cases in 1215, when a person's 
guilt was tested by an "ordeal" and survival testified to their innocence. When this 
was no longer used as a method for deciding guilt or innocence, some other method 
of decision-making was needed and local citizens were given this task. Although it 
is now generally assumed that people on juries must decide on the basis of facts 
given to them and not on some private knowledge, originally juries were expected to 
decide using their own knowledge of the case: for that reason jury members had to 
be drawn from the community in which the offence occurred. This view is not 
uniformly held, however, and some feel that "self-informing juries" may have been the 
theory, but not the practice. Whatever the original theory might have been, as early 
as the fifteenth century juries were being described as "a body of impartial men who 
came into court with an open mind".5 

From a very early stage, an accused person had the right to chal lenge the choice of 
some jurors. In the fourteenth century, an accused could "peremptorily challenge" 

5 

See Law Reform Commission of Canada, Studies 011 tile Jury, (Ottawa: L.R C C., 1979); 
New South Wales Law Reform Commission, 1J1e Jury in a Oiminal Trial: Empirical 
Studies, (New South Wales: The Commission, 1986); Ministry of Attorney General, 
Province of British Columbia, llll)' Selection: A Right, A DULy, & A Privilege, (Vancouver: 
Ministry of the Attorney General, 1992) 

J.B Post, "J ury Lists and Juries in the Late Fourteenth Century", in J .S Cockburn and 
Thomas A Green (ed.) Twelve Good Men and Tnte-The Criminal Jwy Trial in England, 
1200-1800 (Princeton: Princeton University Press, 1988), quoting J Fortescue, De LaudibtiS 
Legum Anglie, cd S.B. Chimes (Cambridge, 1949), chap.25 
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the 35 people. It appears that the accused also had the right to challenge potential 

jurors "for cause" from an early stage. 

In late sixteenth century England, jury members were upper class, white male 

members of society. Changes to this situation were a long time coming. Women 
were not permitted to serve on juries in England until 1919. Until recently, ownership 
of property was also a requirement for serving on a jury, which also limited the 
number of people el igible to serve. All of these requirements and "qualifications", 
many of which were related to financial matters, had the effect of excluding large 
numbers of people from participating in shaping the values enshrined in the legal 
system. The people most excluded were people who were economically 
disadvantaged , the majority of whom were people of colour and women. 

It can be seen from this brief outline that "the jury" can take a number of forms. It 
has been suggested that "its invention by a lawgiver is inconceivable. We are used 
to it and know that it works; if we were not, we should say that it embodies a 
ridiculous and impractical idea".6 From a body that was intended to have special 
knowledge of the facts, it has evolved to one where special knowledge is a 
disqualificati9n. Initially of quite restricted membership, it now tries to include 
virtually everyone. What should matter in any assessment of the jury system, 

therefore, is the question of what role is most useful today. The key idea is that 
individuals in a community should take an active role in applying the law to others 
in their community. 

4. Creating the Jury: Federal and Provincial Roles 

There are three steps involved in selecting a jury: 

1) assembling the pool (the large list from 
which panels wil l  be chosen); 

2) choosing a panel (which involves selecting 
names from the pool and exempting or 
disqualifying those who should not serve), 
and ; 

3)  choosing a jury in court (from the panel 
which has attended the session). 

Issues arise at each stage of the process, but only the first two are within the 
jurisdiction of the province, and so only those two will be considered. 

The dividing line between federal and provincial responsibil ity is the point at which 
the jury panel is in the court at the start of a criminal term. The process by which 

6 Lord Devlin, Trial By Jwy (London: Sweet & Maxwell, Limited, 1 988), p 4. 
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the jury panel is assembled is set out in the Juries Act of each province. For example, 
in  Nova Scotia the Act specifies that the list of people to be considered for jury duty 
will be selected from federal, provincial, and municipal electoral lists, and determines 
the size of the jury list in each judicial district. Grounds for disqualification and 
exclusion - that is, people who should be left off or removed from the jury list - are 
set out in the Juries Act.7 The Juries Act also sets out the compensation to be paid 
to those who appear for jury duty and creates a $200.00 fine for persons who fail to 
appear. 

The jury selection process involves a number of steps. For example, in Nova Scotia, 
every jury district - that is, county - conducts its own separate jury selection process. 
First, the jury pool or "jury list" is assembled - from electoral rolls, a large list of 
people qualified to serve on juries is drawn up.8 From that jury list, "jury panels" are 
selected at the start of each Supreme Court criminal term: notices are sent to a 
random collection of people on the jury list, who must appear in court for jury 

The Criminal Code, also attaches some restrictions to the grounds for jury service, 
although these are used to challenge a juror in court. These grounds are not qualifications, 
because the j uror could still serve if not challenged. Although the process by which the 
panel is assembled is governed by provincial law, the Code provides that the panel can be 
challenged on the ground of "partiality, fraud or wilful misconduct on the part of the 
sheriff or other office1 by whom the panel was returned" (Code, s 6) 

The jury list for each district m ust be quite large to accommodate "drop-orr· percentages 
at every stage, The number of potential jurors in court at the start of a term must be 
sufficiently large that, after all  challenges by the Crown attorney and the defence, a jury of 
twelve can still be created in a criminal case. To have that number of people present at 
the start of a session, enough notices in us! have been sent to allow for the people who will 
successfully seek exemptions, those whose notices cannot be delivered because t hey have 
m oved, those who will simply fail to appear, and those who will be challenged in court. 
Further, the initial list m ust provide panels for every term where j uries arc required All 
of this means that a large list of potential jurors is required. For example, according to 
the Juries Act of Nova Scotia, a jury list of 1200 names is to be drawn up in H al ifax, but 
because of all the factors listed above, longer lists arc routinely necessary The most 
extreme case is Halifax, which currently draws up a list of 14,000 names annually One of 
the m ajor factors affecting the sii'c of the list is the number of terms held: in some 
districts, only two or three criminal terms arc held each year, while in Halifax an average 
of two per month arc held A variety of other factors affect how many names need to be 
on the jury list, primarily relating to the percentage of those summoned who will actually 
appear in court. One relevant factor is the return rate on jury notices which arc 
undeliverable, due to out-of-date addresses This return rate varies depending on how 
recently an election has been held, anc.l therefore, how accurate the electoral list is. 
Further, some people called for a jury panel will seck exemptions in advance: in some 
districts between one-third and one-half of jurors ask to be excused A few people simply 
fail to appear in court, and somewhere between 1 0% and 25% of those appearing will 
seek exemptions from the judge Depending on the district, it can be necessary to send 
notices to m i>Te than twice as many people as arc actually needed in court to be sure that 
enough people arc present for the jury selection process to take place 
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selection. Those called for a panel can apply to be excused, in some cases in advance, 
in others to the judge upon appearance in court. In court, the court clerk selects 
names randomly from the panel, and each of those potential jurors is either accepted 
or challenged by the parties, until a jury of twelve is assembled. A challenge can be 
made at that stage either peremptorily or for cause under the Criminal Code. It is at 
this stage there is further potential for exclusions based on biases and stereotypes. 
However this aspect of the selection process is regulated by the federal government 
and must be addressed at that level. 

Civil juries are matters within provincial jurisdiction, although the initial selection 
process is not substantially different. In civil cases in Nova Scotia a jury need only 
consist of seven jurors. Also, although a criminal jury must be unanimous, a civil jury 
need not be and after four hours, five members can give a decision. The Juries Act 
gives parties only three peremptory challenges in civil matters. 

In general then the "jury system" involves an attempt to involve all of the community 
as potential jurors with the actual selection being governed by a notion of fairness 
through random selection. The issue of concern here is ident ify i ng places where 
biases can infil trate the system by determi nation of the i n it ial pool or group from 
which jurors are selected. If that group is circumscribed or narrowed by cultural 
assumptions then the same assumptions will taint the process of random selection 
within this group. For example, at present, the jury list in many provinces is 
assembled from federal, provincial ,  and municipal electoral rol l s . This source is 
unsatisfactory, because as it becomes dated it becomes inaccurate, result ing in a high 
return rate of jury notices. Further, these inaccuracies are not random, and will terid 
to mean that home-owners and others less l ikely to move frequently - that is, middle 
and upper income groups - wil l dominate jury panels. When in court there are still 
additional areas in which unintentional or systemic factors which create further 
narrowing of the range of people ava i lable to be called, considered, rejected or 
selected to be the jury. 

B. ISSUES RAISED REGARDING JURIES 

Although most of the issues regard ing jury reform arise more clearly in the case of 
criminal matters the need for ju ries and concerns ahout the make-up of the juries in  
civil cases must also be  considered. The issues are set out  below as discrete issues 
but they are essent ial ly deali ng with one central question and the various sub issues 
that flow from this - that is, what does the right to be tried by a "jury of one's peers" 
mean in  a society which increasingly recognizes diversity in gender, race, culture, 
religion, language and sexual orientation. 
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1. How Should the Concern That Juries are not Fully Representative of the 
Community be Dealt With? 

The central issue in any discussion of the jury system involves the question of how 
to i nterpret in  practice the idea that the person is to be tried by a jury of his or her 
"peers" i n  the community and that the jury is representative of the community as a 
whole. Both views involve very old notions. In the homogenous society in which 
they arose, there was very little difference between the two, but society today is more 
multicultural. Juries should be representative, but who should they represent - the 
accused or the community which is to judge the behaviour? 

This concern relates especially to members of cultural, racial and ethnic groups.9 It 
is fel t  by some that a jury none of whose members share the racial or ethnic 
background of an accused, may be less able to fairly judge that person's behaviour: 
a notion consistent with the idea that a person should be tried by his or her peers. 
It may be difficult, for example, for a jury to decide how provoked a defendant in a 
criminal trial could have been by a racial slur, if none of those jury members share 
the race or ethnic background of the accused and have never been subject to this 
form of hatred. The concept of "how a reasonable person would behave in the 
circumstances", which matters in many criminal and civil cases, is at least in part 
culturally-based. Unless juries are somehow able to take other viewpoints into 
account, members of certain ethnic and racial groups may be at a disadvantage. 

It is far from obvious how to make sure that other viewpoints are represented and 
that all members of society are equally l i kely to be treated fairly. For example, do 
we mean by "a representative jury" that an Aboriginal defendant should be entitled 
to a jury exclusively of Aboriginal persons?10 Or do we mean that the participation 
of some Aboriginal persons on the jury should he guaranteed? Should every jury 
reflect, on a percentage basis, the population of the province, so that the presence 
of jurors from minority communities is guaranteed on every jury and not just on 
those where a member of a minority is on trial? 

10 

The Marshall Inquiry found that no Aboriginal person had, as of that t ime, ever served on 
a jury in Nova Scotia No studies appear to have been done but responses indicate that 
some court officials believe that black Nova Scotians are also under-represented on jury 
panels. It is also thought by some people involved in the system that relatively few lower­
income people are called for juries. The reasons th(\t some groups arc under-represented 
arc not known, although it seems likely that it is related in large part to the list, from 
which juries arc selected Sec: S Clark, Tlw Mi'kmaq and C!iminal l!t l'fice in Nova Scotia 
(Ha/ifa.\ The Ro)•al Commi1·1·ion of lnquhy inw the Donald !lfai i iUJ/1, 11 , Prosecution 1989) 
p 48 

An example of this issue was recently reported in the Lawye1:1· Week�}' ( J uly 16, 1993, 
p 17) .  The case reported involved selection of the 52 jurors from the nat ive community in  
Alberta to hear the trial of  another native person (R v Bom With a Tooth ) The sheriff 
did so in accordance with a direction from a trial j udge in the case that at least 50% of the 
jury must be from the native community 

224 



APPENDIX H 

The problem becomes more difficult if the role of the jury is considered. It is 
understandable that people are concerned when no members of the jury share the 
race or ethnic origin of the accused. At the same time, however, people can be 
equally concerned if the jury members are all of the same race as the accused: where 
a white police officer is on trial for having shot a black youth, for example, and all 
the jurors are whi te. In either case there is a problem because it is not clear whether 
the jury is supposed to satisfy the accused or to satisfy the community. Similarly, in 
a case of a sexual assault by a man on a woman, where the issue of consent arises, 
it could be argued that a jury should be divided on gender lines. The jury is 
supposed to do both, but sometimes it does not seem to be possible to achieve these 
goals at the same time. 

There seems to be two major approaches to trying to satisfy both goals in a 
multicultural society where the same legal system applies to all people. Either there 
cou ld be some type of "quota" system, guaranteeing the presence of members of 
specified groups on every jury, or perhaps on every jury where a member of that 
particular group is on trial. Alternatively, the province could attempt to remove any 
systemic d iscrimination from the jury selection process, by ensuring that juries are 
chosen from a cross-section of the community, and that the process is random (up 
to the point where the right to chal lenge arises). 

These two approaches, although they differ, are not inconsistent with each other. For 
example, if a "quota" or an affirmative action approach to increasing members of 
ethnic groups in the jury system was adopted it would be preferable to target the jury 
panels rather than juries themselves. If persons are placed on a jury because they 
share the ethnic background of the accused or the victim there is a very real danger 
that those jurors will be perceived, both by themselves and by the community at 
large, as the representative of one side or the other. There is the difficult question 
of what groups should he entitled to benefit from any quota system. ( eg. should it be 
only racial and ethnic members of the communities? (eg.should it even be all racial 
or ethnic groups? Should other characteristics such as income level, age, or gender 
or sexual orientation be taken into account?). 1 1  Clearly these are difficult questions 
and while answers could be given, it is l ikely that any decision would in some way be 
arbitrary, or seen to be unfair in some circumstances. 

These concerns, especially that of jury members being impartial, could be met to 
some extent if, i nstead of ensuring that members of under-represented groups were 
present on juries, it were made more certain that members of al l groups were present 
on the jury panels from wh ich the people who make up the jury are taken. In that 
event, using random selection techniques, it shou ld be as possible for members of a 
variety of groups to he chosen for the jury as anyone else. 

ll The Ontario Court of Appeal has found that a jury selection procedure which intentionally 
excluded members of one sex from the jury was a violation of the Chmter: see R. v. 

Pizzacalla ( 1991), 7 C R (4th) 294 (Ont C A ) . 
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2. If Random Selection is an Appropriate Method. of Ensuring Juries are as 
Inclusive As Possible, What Sources Should be Used for Assembling the 
Jury List? 

It is clear that some rules can have the unintended effect of excluding particular 
groups of people. Until 1985, for example, Nova Scotia juries were selected from the 
property assessment roll - that is, from the list of home-owners. That rule meant that 
about 85% of jurors were men,12 since most home-owners were men. Now that the 
voters' list has been substituted for the assessment roll ,  juries are approximately 
equally composed of men and women. This same change should also have increased 
the number of jurors from diverse groups, who were less l ikely to own homes: the use 
of the assessment roll would have excluded a very high percentage of Aboriginal 
persons, for example. Even so, the use of the electoral list can sti l l  have similar 
discriminatory effects. Other possible source lists are as likely to be inaccurate. An 
appropriate response might be that no single source list be used, and that community 
groups and others should be able to propose source lists to be included among those 
from which the jury list is drawn up. 

3. What About Express Exclusions/Exemptions From Jury Duty? 

Although the jury l ist should be as inclusive as possible, some people wi l l sti l l  need 
to be excluded from jury duty. However, no exclusion should be made unless there 
is a strong argument in favou r of it. Further, exclusions which might have a greater 
impact on members of one group should be especially closely examined. Basically 
exclusions occur with respect to "qualifications", express exclusions of some groups 
of people from jury service, and, in some cases, exemptions granted on a case by case 
basis. It is commonly accepted that some people shou ld be excluded from jury 
service, for the following reasons : 

1 .  

2. 

12 

Some people should be disqual ified because they may be b iased, 
might be too involved in the administration of justice, may not have 
sufficient connection to the community, or for some other reason 
should not be allowed to serve on a jury; 

Other people should be excused because they have a good reason 
for not being on a jury-usually that they must do something else 
which is more important either to society or to them. Excuses are 
of two types: some p�ople should be excused if they apply and can 
show why they should not have to serve on that particu lar jury; 
while other people should be excused automatical ly excluded from 
any jury and so should not have to make an appl ication. 

See Law Reform Commission ol Canada, The Jwv (Criminal Law Scric� Swdv Paper) 
(Onawa: L R C C ,  1979) at pp 80-81 
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(i) Qualifications 

Most Juries Acts require that a juror must be a Canadian citizen, at least eighteen 
years old, and in the case of Nova Scotia, have resided in the jury district for 12 
months. People who have a criminal record ( in NS-"who has been convicted of any 
criminal offence for which the punishment included death or for which he was 
sentenced to a term of imprisonment of two years or more") are also disqualified 
from service. Finally there may be a requirement that the person be able to 
understand the proceedings. 

While specific requirements for residency may be rare in most jurisdiction there may 
in fact be a de facto residency requirement depending on the administration of the 
lists and the budgetary sources for payment of jurors fees. The substantive issue 
involved here is what is the relevant community of one's peers. Is it the entire 
province? the country? or the local area? 

Where courts are being centralized and jurors are drawn from the area around the 
court this may mean that certain people are excluded from participating in the 
process. On the other hand to draw the jury from the location of the crime may 
mean that the person will not get a fair trial. 

Jurors are required to be Canadian citizens. Presumably this qualification is 
intended to ensure that jurors have a real connection with the community - that they 
feel committed to the community, or are familiar with local standards. However, it 
is not clear that the citizenship requirement actually achieves these goals. People who 
have chosen to come to Canada, even if they have not become a citizen (or perhaps 
have not yet been present long enough to be a citizen) might in some cases feel a 
greater commitment to this country than people who are citizens because they 
happened to be born here. Simi larly, a non-citizen might have lived in a community 
for many years and be far more familiar with local customs than someone who, 
though a citizen of Canada, has recently moved from another province. Connection 
to the community might be a valuable goal, but requiring that jurors be Canadian 
citizens is not an effective way to achieve it. 13 The issue is how one should define 
that connection. Almost every jurisdiction restricts jury service to Canadian 
citizens.14 

13  

14 

In a similar context (al lowing a person to practice law in a province) the Supreme Court 
of Canada has specilically rejected a citizenship requirement - sec Law Society of British 
Columbia v A11d1ews, (1989] 1 S C.R 14 Accordingly, this restriction in Jwies A ct might 
be subject to challenge under the Charte1 

The Northwest Territories (J ury Act, R.S N W T  1 988, c J-2} permits permanent residents 
of Canada to serve, while the Yukon (Jury Act ,  R.S.Y. 1986, c 97) allows British subjects 
to serve. M anitoba (The Jury Act, R S.M 1987, e J30) deleted the citi'lenship 
requirement in its Charter Comnliance Statute Amendment, S M 1987-88, c 44, s 15(1) 
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The need to do so is not clear. The arguments in favour of this disqual ification seem 
to be that "Jurors must be familiar with the experiences and standards of conduct of 
the average member of the community and they must feel a commitment to the 
community. Citizenship is a logical requirement for qualifying for jury duty ... while 
it provides only a rough indication of the above characteristics, it at least draws a line 
capable of objective application".15 

Essentially these same arguments were considered and rejected by the Supreme 
Court of Canada in Law Society of British Columbia v. Andrews.16 On the first 
point, familiarity with Canadian standards of behaviour, the majority held: 

Only citizens who are not natural-born Canadians are required to have resided in 
Canada for a period of time. Natural-born Canadians may reside in whatever 
country they wish and still retain their citizenship. In short, citizenship offers no 
assurance that a person is conscious of the fundamental traditions and rights of our 
societyP 

Regarding commitment to Canadian society, the court held : 

Only those citit'ens who arc not natural-born Canadians can be said to have made a conscious 
decision to establish themselves here and to opt for full part icipation in the Canadian social 
process, including the right to vote and run for public office While no doubt most citizens, 
natural-born or otherwise, are committed to Canadian society, citi7cnship docs not ensure that 
is the case Conversely, non-citizens may be deeply commiltcd to our country.

18 

Based on th is decision, it is arguable that the citizenship requ i rement is a violation 
of s. 15 of the Charter. Even if it is not, it is unnecessary and undesirable. 

Further reasons not to exclude non-citizens can be found . In part, the justification 
for the exclusion rests on the assumption that people who do not share a culture 
cannot adequately judge one another's behaviour. But if that is so, excluding non­
citizens from juries will virtually guarantee that non-citizens who are tried by juries 
cannot have jurors who might understand their behaviour. This d isqual ification wil l  

15 

16 

17 

18 

Law Reform Commission of Canada, The Jury in Criminal Trials (Working Paper 27) 
(Ottawa: Supply and Services Canada, 1980), p. 40 
The Court was considering a citi7enship  requirement for admission to a provincial Bar 
society, rather than as a requirement for jury service 

p.35, adopting the view of the British Columbia Court of Appeal. 

p. 36, again adopting the view of the British Columbia Court ol Appeal 
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At the other extreme, one could argue that because jury service is, broadly speaking, 
compulsory and because it is an imposition, one should not suffer any disadvantage 
as a result. In this event, it could be argued that full compensation of whatever 
financial loss the juror suffers is appropriate. 

In this regard, a recent survey in British Columbia provides a useful insight into 
public attitudes. Former jurors were asked a number of questions concerning their 
experience. Ninety-seven per cent felt that it was a citizen's civic duty to serve as a 
juror. At the same time, 96% felt that jurors ought to be compensated for their 
serviceP 

Nova Scotia (like every other province) has opted for a compromise between these 
two extreme positions. People called to court to sit on a jury panel or on a jury are 
paid $ 15.00 per day, and a travel allowance of 20� per mile.24 

This approach might be described as compensating every juror equally but 
inadequately. The amount given is enough to amount to a token recognition of the 
juror's service, but not enough to provide any real compensation. Accordingly, it 
would be necessary to increase the jury fee considerably in order to compensate most 
jurors, but losing the token fee now paid would make l ittle difference to most 
people.25 The method currently used in Nova Scotia doe� not distinguish between 
jurors in  any way. Someone who appears for only an hour as part of the jury panel 
will receive the same fee as a person who is selected for the jury and serves the rest 
of that day. In addition, any actual loss suffered by the juror is  not taken into 
account. Whether one is self-employed and loses a day's earnings, or will receive full 
pay from one's employer while serving on a jury, the fee is the same. A particularly 
unfortunate example  of the way jury service can have an impact on a juror's income 
relates to u nemployment insurance. According to the pol icies of the Department of 
Employment and Immigration, a person who serves more than two days on a jury is  
not available for workY' Accordingly, that person wi l l  not be el igible for 
unemployment insurance benefits during that time. 

23 

26 

J uror Needs Assessment - Jury Selection: A R ight. A Duty. & A Privilege (Province of 
British Columbia, M inistry of Attorney General, April 1992), p 18. 

This fee is set out in s 17(1) of the J u ries Act though s 1 7(2) also allows the Governor in 
Council to set a diff erent fcc by regulation In  some municipalities, a fcc of $25.00 is paid. 

Note as well that alt hough the fcc is only a token amount to each juror, it can be 
significant to the municipality that pays it - j uror fees and expenses amounted to $70,000 in 
Halifax in 1991 . 

This rule does not apply to those who merely arc part of a jury panel, or who take parl in 
a lrial lhat is over within two days. 
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A number of alternative approaches to compensation are possible.  First, one might 
decide only to pay jury fees to those actually serving on a jury, not to those who 
attend as part of a jury panel (whether travel expenses would still be compensated 
equally is a separate question). The duty imposed on these two groups of people are 
quite different, and it would not be unreasonable to distinguish between them in 
compensation.27 This approach is similar to that in British Columbia, where the fee 
for jurors is set at $20.00 per day, but those appearing only on a jury panel receive 
only $ 10.00.28 In accordance with this approach, one could vary the jury fee 
according to the length of time a juror is required. In British Columbia, the jury fee 
increases from $20.00 to $30.00 for every day over ten days. In Ontario, jurors 
receive no fee (though they are compensated for expenses) for service of less than 
ten days: after that, they are compensated $40.00 per day for up to 49 days, and 
$100.00 per day for 50 days or more.29 Several state in the United States have also 
adopted a similar approach. In Massachusetts, for example, a juror receives no 
compensation for the first three days of service, but $50.00 a day thereafter. If the 
juror is unemployed, he or she can receive $50.00 for the first three days as well.30 

A more flexible approach to increasing compensation is also possible. In Manitoba, 
for example, the standard jury fee is set by regulation.31 However, the trial judge 
can recommend that a juror be paid additional fees where payment of only the 
normal fee would result in unusual hardship to the juror, or where the trial is of 
unusual length. 32 

27 

28 

29 

30 

31 

32 

This step alone would save approximately $16,500 - $33,000 in fees in Halifax Figures from 
the Prothonotary's Office show that approximately 1600 people appeared on the opening 
day of a term in 1991 Halifax held 42 trials that year, which means that 500 people 
actually served on juries The remaining 1100, therefore, appeared on a panel but not on 
a jury (this is slightly oversimplifJed, since a person could have appeared on more than one 
jury in the term) .  Those 1 1 00 people would have been paid jury fees totalling $16,500.00. 
If there were on average two trials each term, and everyone available on the opening day 
also attended for jury selection at the second trial, then the amount paid to persons 
appearing on a panel but not on a jury would be $33,000 00 

Jury Act,R S.B.C. 1979, c.210, s. 22 (as amended 1986) 

R.R 0 1980, Reg 4, as am by 0 Reg 178/89, pursuant to the Administration of Justice 
Act, R S.O. 1990, c. A.6, s. 5 

Janice T. Munsterman et al , The Relat ionship of Juror Fees and Terms of Service to Jury 
System Performance (Arlington, Virginia: National Center for State Courts, 1991 ), p. 2 In 
Massachusetts, the employer is required to pay a juror's regular wage for the fJrst three 
days. Similar approaches have been adopted in Colorado, Connecticut, North Carolina, 
Pennsylvania, and some courts in Ari;rona and Alaska 

The Jury Act,R S.M 1987, c J30, s. 42( 1 )  

Ibid., s. 42(2) 
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Similarly, a recent study in British Columbia suggests the possibility of making juror 
fees available on application. Anyone who has received their ordinary wage while 
serving on the jury would not be eligible. Those who did not receive any wage or 
other compensation during that time could apply for the fee: since fewer people 
would be compensated, the compensation paid each could be greater.33 

Rather than adjusting the amount paid in fees, it would be possible to deal with 
compensation by other means. In Newfoundland, for example, the Jury Act provides 
that "a person may not be compensated for jury duty".34 However, the Act also 
provides that a juror's employer is required to pay the juror normal wages and 
benefits during his or her absence.35 Similarly, Ontario is considering a proposal 
that would require employers to compensate jurors for service of up to three days, 
and to give the employers some type of tax credit in return.36 This approach of 
requiring employers to continue to pay jurors is also adopted in Massachusetts. 

In 1979, the Law Reform Commission of Canada commissioned a number of 
research projects all relating to jury trials.37 One of these studies, examining the 
views that jurors held about criminal jury trials, proceeded by way of questionnaires 
distributed to jurors in various places in Canada. One of the places included in the 
survey was Nova Scotia, where questionnaires were distributed to jurors in Halifax, 
Windsor, and Lunenburg. Based on responses in that study, jurors in Nova Scotia 
may have no strong objections to a fee system that removes compensation in many 
cases. 

Only 4.7% of jurors found the process a great inconvenience - 72.7% rated the 
inconvenience as slight or none.38 When asked what their major complaint about 
the process was, only 5% reported loss of wages. Waiting was the most commonly 
reported complaint, but loss of wages was the least common39• In part, this may be 
explained by the situation of jurors with regard to wages: 59% reported that they 
received thei r  ful l  pay while on a jury, and a further 21 .7% had no regular source of 

33 

35 

36 

37 

38 

39 

J ury Selection: A Right, A Duty. & A Privilege, pp 33-34 

J ury Act, R.S.N 1 990, c. J-5, s. 38(1) 

Ibid., s. 37 Section 38(2) of the Act allows anyone "who is not in receipt of income from 
wages, self-employment, unemployment insurance or social assistance" to be paid out of 
the Consolidated Revenue Fund 

Juries Act Project, Juries Act Review - Issues Paper (January 13, }992), p 1 1 .  

See Law Reform Commission o f  Canada, The Jury (Criminal Law Series Study Paper) 
(Ottawa, L R C C., 1979) 

Ibid., p 48 

Ihid., p. 54. 
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income, and so presumably lost no wages. That is, just over 80% of jurors were no 
worse off financially for serving on a jury, and a further 7.2% received some 
wages.40 

Unfortunately, these figures cannot safely be relied on as representing the situation 
today. Since the statistics were gathered in 1979, the jurors sampled were all drawn 
from a jury list based on the assessment roll, not the electoral roll. As a result, the 
demographics of the jury sampled is quite different from that today. The sample, for 
example, was 85.6% male, whereas today the jury list should contain men and women 
in more or less equal numbers.41 The statistics on age and sex of jurors in 1979 and 
today are not likely to be comparable. It is difficult to know what effec� this change 
has on juror attitudes. For that reason, renewed investigation is cal led for. 

In the long run, the major reason that this issue is important is its effect on the 
composition of juries. If  large parts of the population are routinely excused by judges 
because of the financial impact of jury service, then juries are not drawn from as 
broad a cross-section as they should be. 

The most straightforward way to cause judges not to grant exemptions based on 
financial impact is to remove that financial impact - to compensate all jurors fully. 
It seems clear that option is unrealistic. If, however, a system can be created that 
treats compensation in a more sophisticated manner - that sees to it that the burden 
generally imposed is a reasonable one, and that jurors with unusual circumstances 
can, be adequately compensated, rather than excused - then in-court excusals should 
be reduced. This would be consistent with the goal of greater i nclusiveness, and a 
desirable result. 

5. What are Effects of Changing the Location of Courts and Jury 

Many changes are being made in many provinces to the court structures to 
accommodate the workload and financial constraints. This means in some cases that 
the areas which constitute the community or "jury district" may have changed. For 
example, in Nova Scotia courts have held hearings in every jury district and jurors 
were drawn from the district where the trial took place. Now, the court will no 
longer sit in  every jury district. This change will have an effect on the "community" 
by which an accused person is tried. If an offence occurs in a county where the court 
no longer sits, where should the jury members be drawn from - the county where the 
trial occurs, the county where the offence occurred, or from the several counties all 
served by the court? There will be additional expense and inconvenience in drawing 
jury members from counties other than that of the trial, but it might be u nfair, both 
to jurors and to accused persons, to ask the members of one cou nty to act as jurors 
for all trials i n  that and surrounding counties. While the specifics of this issue might 
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41 Ibid., pp. 80-81 
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C. ISSUES WHICH MIGHT BENEFIT FROM UNIFORMITY 

In Canada the right to a jury in some criminal cases is guaranteed as a fundamental 
right. Further, although there is to date little written on the matter, it may be that 
the right to participate on a jury as a part of participation in the justice system could 
also be considered a right. Given the uniformity or universality of this right it would 
seem appropriate that some matters relating to implementation of this right also be 
uniform. These are: 

1. A uniform approach to implementation of "a jury of one's peers". 

Specifically should it be quota system or should it be a random selection 
system. If the latter then this would require d iscussion about uniform 
approaches to source lists and residency or location of the community of 
jurors. 

2. A uniform approach the requirement of citizenship. 

Since this has already been altered in at least two jurisdictions it would be 
seem an appropriate issue to consider. Concerns about comprehension of the 
proceedings could be met though a requirement along those lines. Some 
analysis of issues relating to voting rights might be relevant. Given the 
Charter implications this would appear to be a suitable area for uniformity. 

3. A uniform approach to the principles underlying juror fees. 

While standards of living and budgets may allow for differing amounts to be 
paid it would be useful if the same approach to this civic duty be adopted. 
Included in this would be issue relating to whether it is fair to require 
employers to absorb the cost to be paid by society as a whole through the 
tax system or whether each citizen should absorb this cost through service. 
The implications of undue hardship on lower income or wage dependent 
people should be considered, particularly as intersects with concerns about 
race and gender representation. 

4. A uniform approach regarding UIC payments 

While the availabil ity of UIC payments is a federal matter the ULCC could 
adopt a position on this matter. This could be expressed to the federal 
government and could also be expressed through a uniform treatment of 
UIC recipients in requiring jury service. 
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5. A uniform position regarding the discriminatory effect of preemptory 
challenges. 

Again this is a federal matter, however in view of the concerns about 
inclusiveness and representation it might be appropriate for the ULCC to 
develop a position on the effect of these challenges in restricting or 
narrowing the range of people on the jury. 

6. A uniform approach to the availability of civil trial juries and on what basis 

Civil juries are available to some degree in all jurisdictions. However the 
cost of these juries is a matter of concern. It would be useful to develop a 
uniform approach to the availability of these juries, particularly in the 
common law jurisdictions. 

7. A uniform approach to the question of understanding the proceedings and 
language requirements. 

Again the specifics of this issue might vary from jurisdiction to jurisdiction 
depending on the ethnic makeup of the place, however it would be useful to 
develop a common approach to question relating to comprehension of 
proceedings. This is of particular importance in cases involving Aboriginal 
peoples. 
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ENDNOTES 

Permanent residents are also included. 

British subjects are also included. 

Nova Scotia and Prince Edward Island require 12 months residence: the other provinces attach no time limit. 

Thts category includes members of the House of Commons, the Senate, and provincial Legislatures and Executive Councils. 

Nova Scotia only exempts House Officers while the Legislature is in session. 

Section 5(6) of the Quebec Juror's Act excludes "functionanes engaged m the administration of Justtce". Section 3(1) of the Ontario Juries Act 
excludes "every person engaged in the enforcement of law", specifying some persons· but not referring to probation officers. 

This category includes employees of the federal Departments of Justice and Solicitor General and the provincial equivalents. 

Spouses of some of those excluded-typically on occupational grounds. 

The exact limits of this disqualification vary. 

Some jurisdictions disqualify those over a certam age, while others allow them to apply for an exemption. 

Nova Scotia allows pregnant women to seek an exemption from service on a civil jury. 

New Brunswick only exempts persons "vowed to live only in a convent, monastery or other-like religious community" on this ground. 

Section 14(2) of the Yukon Jury Act reqmres the sheriff to attempt to ascertain whether a juror will be caused undue hardship, but does 
not explicity provide an exemption. 
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(see page 36) 

REPORT OF THE DEPARTMENT OF JUSTICE 
TO THE UNIFORM LAW CONFERENCE 

Edmonton, August 15-19, 1993 

Since the last meeting of the Uniform Law Conference, Canada has 
continued to participate actively in the activities of The Hague Conference on 
Private International Law, UNCITRAL and UNIDROIT. It has also followed 
closely the work undertaken by the OAS in preparation for the Inter-American 
Conference on Private International Law. The Department of Justice has 
consulted regularly with the provinces and the territories, with other interested 
federal Departments as well as with the private sector on various conventions 
adopted by those organizations and on instruments being developed under their 
auspices. 

Before referring to those activities, let me mention the assistance provided 
by the Advisory Group on Private International Law and remind you of the Status 
Chart of the Canadian Activities on Private International Law. 

ADVISORY GROUP ON PRIVATE INTERNATIONAL LAW 

The Advisory Group on Private International Law was first established by the 
Department of Justice in 1973 to provide it with close and continuing guidance in 
matters of provincial interest that are under consideration by certain international 
organizations in private international law. The Group, which was reconstituted in 
1990, is now composed of five regional representatives: one from Manitoba 
representing Manitoba, Alberta and Saskatchewan, one from Prince Edward 
Island representing the Atlantic provinces, one from British Columbia, Ontario 
and Quebec and, in addition, one private practitioner. 

The Group has met on two occasions since last August: in November 1992 
and April 1 993. The agenda for these meetings was very full  and gave rise to a 
very productive exchange of views on various conventions of The Hague 
Conference, UNIDROIT and UNCITRAL and the World Bank and other related 
matters in private international law. It is worth noting that the Group has taken 
the opportunity at its last meeting to review its mandate and has made useful 
suggestions to improve the consultation process regarding private international law 
activities. 
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STATUS CHART OF CANADIAN ACTIVITIES IN PRIVATE INTERNATIONAL 
LAW 

In an effort to better inform provinces and interested groups on 
developments in private international law in Canada, the Department of Justice of 
Canada prepares a Status Chart of Canadian Activities in Private International 
Law. It is intended to give updated information on private international law 
conventions to which Canada is a party and on conventions or model laws 
currently under consideration for future implementation. 

The latest edition of the Status Chart dated July 1993 has been sent to all 
provinces and territories as well as to bar associations, law societies, and 
universities. 

LATEST DEVELOPMENTS IN PRIVATE INTERNATIONAL LAW 

The main events ,of the last year are the finalization of the Hague 
Convention on Intercountry Adoption on May 29, 1993, under the auspices of the 
Hague Conference and the coming into force for Canada of the Trusts 
Convention on January 1 ,  1 993. 

THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW 

The Hague Conference on Private International law has now forty member 
States and has celebrated its 100th anniversary this year. Canada, being a 
member since 1968, has been supportive of its activities. 

In 1993, Canada has participated in the Special Commission on the review 
of the application of the Child Abduction Convention from January 18-21, 1993 as 
well as the 17th Session of the Hague Conference from May 10-29, 1993. 

Convention on Inter�country Adoption 

Under the chairmanship of Mr. T.B. Smith, a former Assistant Deputy 
Attorney General in the Department of Justice, the Special Commission on the 
elaboration of a convention on Intercountry Adoption has met three times since 
1990 and at its last meeting in February 1992, drew up a Preliminary Draft 
Convention. This Draft was discussed and refined at the Diplomatic Conference 
held in The Hague in May 1993, Mr. T.B. Smith again acting as Chair of the 
debates. The Canadian delegation was composed of provincial (Manitoba and 
Quebec) and federal representatives as well as one representative from 
nongovernmental organizations. The Convention was finalized on May 29, 1993. 
The same day, four countries, namely, Brazil, Costa Rica, Mexico and Romania, 
signed the Convention. 
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The new Convention embodies a satisfactory compromise between 66 
States representing countries of origin and receiving countries. Its main objects 
aim at establishing a system for administrative co-operation between Central 
Authorities, ensuring safeguards in the best interests of the child concerned, and 
ensuring also the legal recognition of adoptions made in accordance with the 
Convention. 

Extensive consultation has taken place throughout the negotiation process 
with appropriate authorities in the provinces and the territories and at the federal 
level as well as with interested private groups and aboriginal associations. This 
Department has now undertaken a new stage of consultation with a view to 
seeking support for an early signature by Canada of the Convention. 

At the request of this Department, the Uniform Law Conference has 
agreed to prepared draft uniform legislation. It is hoped that the proposed 
Uniform Act on Intercountry Adoption will be finalized this year. 

1993-96 Work Programme 

The future work programme of the Hague Conference has been adopted at 
the Diplomatic Conference in May 1993 and will consist of: 1- the review of the 
1961 Convention on the Law Applicable to the Protection of Minors and its 
possible extension to incompetent adults; 2- the creation of a special commission 
to study further the development of a draft convention on the recognition and 
enforcement of judgments; 3- the continuation of preparatory work on the law 
applicable to civil liability for damages caused to the environment. 

Consultation will take place with provinces and territories on these various 
topics with a view to preparing the Canadian contribution. 

Convention on the Servite Abroad of Judicial and Extrajudicial Documents in 
Civil and Commercial Matters 

This Convention has been in force throughout Canada since May 1, 1989. 
The rules of practice in all jurisdictions have been amended to comply with it. 
New modifications to the Rules of the Federal Court in order to better harmonize 
them with the Service Convention have been adopted in December 1992. 

Convention on the Law Applicable to Trusts and their Recognition 

The Convention came into force for Canada on January 1, 1993, in those 
provinces which have adopted implementing legislation based on the Uniform Act 
adopted by the Uniform Law Conference in 1987. The Convention has been 
extended to Alberta, British Columbia, New Brunswick, Newfoundland and Prince 
Edward Island. A Bill, also based on the Uniform Act, has been introduced into 
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the Manitoba .legislature. Consultations with the other jurisdictions on the 
implementation of the Convention have continued and will continue over the year. 

Convention on the Taking of Evidence Abroad in Civil or Commercial Matters 

So far, the implementation of this Convention has received the support of 
six jurisdictions while two other provinces are still reviewing the matter. Three 
jurisdictions have not yet responded to our consultation and one has received 
clarification on questions regarding the impact of the Convention on existing 
rules. It is hoped that consultation could be reactivated this year, allowing for 
possible consideration of Canada acceding to the Convention as soon as possible. 
This Department would like to seek assistance from the Uniform Law Conference 
in this matter. It is worth noting that the implementation of the Taking of 
Evidence Convention would supplement the application of the Service Convention 
already in force in Canada. 

There is no federal State clause in the Convention; therefore the 
unanimous support of all the provinces and territories to its implementation must 
be obtained in order for Canada to become party to it. 

Convention Abolishing the Requirement of Legalisation for Foreign Public 
Documents 

A report prepared by Ontario on the necessary hnplementing measures 
regarding this Convention was distributed to all jurisdictions- in April 1992. Given 
the small number of positive replies received from the provinces and territories 
since then, the Advisory Group has recommended that the consultation process 
regarding Canada's accession be suspended until further notice. 

Convention on the Law Applicable to the Succession to the Estates of Deceased 
Persons 

In response to the Minister of Justice's letter of July 1 0, 1991, four 
jurisdictions have expressed their support for the implementation of the 
Convention; three others are still consulting with their local Bars. Alberta has 
raised questio;ns on the "unity" principle that would indicate that it is not prepared 
to support the Convention. Quebec has also responded that it would not consider 
favourably for the time being the implementation of the Convention. In Ontario, 
the Canadian Bar Association - Ontario Section has recently expressed support for 
the Convention. 

While the consultation is ongoing, we are continuing the study of the 
Convention. 
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Convention on the Civil Aspects of International Child Abduction 

Thirty States are now party to this Convention. In 1993, the Convention 
has come into force between Canada and Ecuador and will soon be applicable 
between Canada and Burkina Faso. The provinces are being consulted respecting 
the accession of new States to the Convention in order for Canada to approve 
such accessions. Consultation is now taking place regarding the recent accessions 
of Monaco and Romania. 

A Special Commission was convened in January 1993 to review the 
application of the Convention. The Canadian delegation was composed of two 
representatives from provincial Central Authorities (British Columbia and 
Quebec) and of one representative from the federal Central Authority. The 
cooperation of all Central Authorities was very helpful in preparing the Canadian 
participation to this meeting. A report will soon be distributed on the conclusions 
of the Special Commission with a view to fostering discussion on the application 
of the Convention in Canada. 

UNCITRAL 

The U nited Nations Commission on International Trade Law is the "core 
legal body within the United Nations system in the field of international trade 
law" whose mandate is to further the progressive harmonization and unification of 
the law of international trade. 

The membership of UNCITRAL is limited at present to thirty-six States, 
structured so as to be representative of the various geographic regions and the 
principal economic and legal systems of the world. Observers from States and 
international governmental and non-governmental organizations are welcome to 
participate at meetings of UNCITRAL and of its working groups. Canada has 
been a member of UNCITRAL since 1989. 

The Commission currently has three working groups: the Working Group 
on International Contract Practices, the Working Group on the New International 
Economic Order and the Working Group on Electronic Data Interchange 
(formerly the Working Group on International Payments).  

It is worth noting that at the time of UNCITRAL's 25th session in May 
1992, a Conference on Uniform Commercial Law in the 2 1st Century was held 
and was very well attended. Participants, who included practising lawyers, 
government representatives, judges, academics and active as well as former 
members of the Commission, considered the work accomplished by UNCITRAL 
over the last 25 years and suggested directions for the Commission's future work. 
Some of those suggestions were dealt with by the Commission at its 26th session 
in July 1993. 
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Uncitral's Work of Current Interest 

United Nations Convention on Contracts for the International Sale of Goods 
(Vienna 1980) 

The Convention came into force for Canada on May 1 ,  1992. At that time 
the Convention extended to all Canadian jurisdictions with exception of the 
Yukon, which adopted implementing legislation in June 1992. A declaration 
extending the Convention to the Yukon has been deposited and took effect on 
January 1, 1993. Since British Columbia has amended its implementing legislation 
to repeal the provision rendering Article l(l)(b) of the Convention inapplicable 
there, a declaration withdrawing the declaration concerning Article l(l)(b), made 
at the time of Canada's accession to the Convention, has been deposited and took 
effect on February 1, 1993. The Convention now applies uniformly across 
Canada. 

Convention on International Bills of Exchange and International Promissory 
Notes 

The UNCITRAL Convention on International Bills of Exchange and 
International Promissory Notes was adopted by the General Assembly of the 
United Nations on December 9, 1988. Canada participated in drafting the 
Convention, which will establish a new international regime based on a viable 
compromise between the common law and the civil law systems. Canada was the 
first country to sign this Convention; the United States and the U.S.S.R. (now 
succeeded by the Russian Federation) have also done so. Guinea and Mexico 
have acceded to it. The Convention will come into force after ten ratifications or 
accessions. In order to implement it is Canada, federal legislation would be 
required. 

Model Law on International Credit Transfers 

At the 25th session in New York in May 1992, the Commission completed 
its review of and adopted the Model Law on International Credit Transfers 
(formerly the Model Law on Electronic Funds Transfer) that had been prepared 
by the Working Group on International Payments. By resolution in October 1992, 
the U.N. General Assembly recommended that all States give consideration to 
enacting legislation based on the Model Law. The Model Law achieves an 
acceptable compromise on issues that arise because of the speedy nature of 
electronic funds transfers on the one hand and the. need to give as much 
protection as possible to clients of financial institutions using EFT systems. An 
example is found in the provision relating to the consequences of failed, 
erroneous or delayed credit transfers. Implementation of the Model Law in 
Canada would fall under the responsibility of the Canadian Payments Association 
which under its legislation, is mandated to operate the national clearings and 
settlement system and to plan the evolution of the national payments system. 
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International Guaranty Letters 

A first reading of the Draft Uniform Law on stand-by letters of credit and 
guarantees was completed at the 17th session of the Working Group on 
International Contract Practices. Work continued in Vienna in the late Fall of 
1992 and in New York in the Spring of 1993. The next session of the Working 
Group will be held in Vienna from November 22 to December 3, 1993. 

The Working Group has now reviewed draft provisions on inter alia, 
sphere of application, effectiveness of guaranty letter and rights, obligations and 
defences, including payment or rejection of demand. These are contained in 17 
articles, which will be revised by the Secretariat. At its next session, the Working 
Group will consider another 18 articles and revised draft of these 17 articles. The 
draft Convention will then be sent to the Commission for consideration and 
adoption, following which a diplomatic conference would be called to finally 
consider and adopt the Convention. 

Model Law on Procurement of Goods and Construction 

This subject is considered important by developing States who often 
perceive their access to markets in developed States as being unnecessarily limited 
by governmental procurement practices, in particular. The Department of Justice 
has participated very actively in the work on procurement and has consulted with 
federal and provincial departments and with industry as the work progressed in 
the UNCITRAL Working Group on the New International Economic Order. The 
Model Law was submitted to the Commission at its 26th session in Vienna in July, 
1993 when it was reviewed, amended and adopted. The next stage is that it will 
be sent to the U.N. General Assembly for a resolution urging States to adopt it. 

The Model Law is intended to serve as a model law to countries for the 
evaluation and modernization of their procurements laws and practices and for 
the establishment of procurement legislation. Basically, it provides for all the 
essential procedures and principles for conducting procurement proceedings in a 
transparent and equitable manner. 

From a practical point of view, the Model Law mandates the use of 
international tendering as a general rule although limited or domestic tendering 
can be used in some cases. In exceptional circumstances, it offers other methods. 
The procedures provided for in the Model Law are designed to maximize 
competition in accordance with faire treatment to suppliers and contractors 
bidding to do government work. 

249 



UNIFORM LAW CONFERENCE OF CANADA 

Procurement of Services 

As indicated above, the Model Law is designed to apply to the 
procurement of goods and construction. Services are only dealt with as incidental 
to the procurement contract. The Commission decided at its 26th session that its 
Working Group on the NIEO should prepare model provisions on procurement of 
services. The Commission expects that the Working Group will complete this 
project at its next session in Vienna from December 6 to 17, 1993, or at a further 
session in the Spring of 1994 in New York. The Commission expects that it will 
be in a position to finalize and adopt it at its 27th session in New York from May 
31  to June 17, 1994. 

In the course of this work, it will be decided whether the new provisions 
should be a free standing new model law or an additional chapter to the Model 
Law on Procurement of Goods and Construction, in which case the title would be 
changed. 

Legal Guide on International Countertrade Transactions 

At its 25th session in May 1992, the Commission reviewed and adopted a 
draft Legal Guide on International Countertrade, the draft chapters of which had 
been examined and revised by the Commission at its 23rd session in 1990 and by 
the Working Group on International Payments in September 1992. It will be 
published by UNCITRAL during 1993. 

Electronic Data Interchange 

The Working Group on Electronic Data Interchange, formerly called the 
Working Group on International Payments, commenced work on the preparation 
of detailed legal norms and rules for the use of electronic data interchange in 
international trade at a session to be held in New York in January 1993. The 
next session of the Working Group will be held in Vienna, October 1 1�22, 1993. 

So far, discussions have been based on the substantive scope of application 
of uniform rules, such as the notion of EDI, itself, definitions of parties to an EDI 
transaction, form requirements, obligations of parties, formation of contracts, 
liability and risk. The Working Group will next consider the liability of third 
party service providers, documents of title and securities. It is not expected that 
the Working Group will finish its work in the next two years. 

Future Work Programme 

At its last session, the Commission considered some of the proposals put 
forward at the Conference on Uniform Commercial Law in the 21st Century. The 
Commission decided that the Secretariat should prepare for consideration by the 
27th session of the Commission in 1994, a draft of guidelines on pre�hearing 
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conferences in arbitral proceedings. Such guidelines would be useful because pre­
hearing conferences between arbitrators and parties could make it easier for 
participants to prepare for the various stages of arbitral proceedings. After work 
on the guidelines is complete, the Commission will decide whether it should 
undertake any work on multi-party arbitration and the taking of evidence in 
arbitral proceedings. 

The Commission also decided that the Secretariat should, in consultation 
with UNIDROIT, which will be preparing a study on the feasibility of a model 
law on security interests, prepare a feasibility study on work on the unification of 
law on the assignment of claims. 

The Commission finally decided that the practical problems caused by the 
lack of harmony among national laws on cross-border insolvency warrant an in­
depth study by the Secretariat notwithstanding the failure of other international 
organizations to achieve results. It will consider what aspects of cross-border 
insolvency law might lend themselves to harmonization and the most suitable 
vehicle therefor. 

UNIDROIT 

The International Institute for the Unification of Private Law, known as 
Unidroit, an inter-governmental organization based in Rome, of which Canada 
has been a member since 1969. There ar� more than fifty member States, 
including China, Australia, States from Eastern and Western Europe, North and 
South American and Africa. The mandate of Unidroit is to harmonize and 
coordinate the private law of States and groups of States. Canada is an active 
participant in Unidroit. Anne-Marie Trahan, Associate Deputy Minister, Civil 
Law, Department of Justice, is a member of the Governing Council of Unidroit, 
one of the Institute's principal organs. 

Leasing and Factoring Conventions 

In May 1988, Canada hosted a Diplomatic Conference, organized by the 
Department of Justice, for the purpose of adopting two conventions prepared 
under the auspices of Unidroit, namely, the Convention on International Financial 
Leasing and the Convention of International Factoring. Both Conventions were 
adopted. Thus far, France is the only State to have ratified both Conventions. 
Eleven other States have signed both Conventions: Belgium, Czechoslovakia, 
Finland, Ghana, Guinea, Italy, Nigeria, Morocco, the Philippines, Tanzania and 
the United States. Germany and the United Kingdom have signed the 
Convention on International Factoring, whereas Panama is a signatory to the 
Convention on International Financial Leasing. 
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The Department of Justice conducted consultations with the provinces, 
territories and interested private sector groups and experts on the desirability of 
Canada becoming a party to the Conventions. The responses received indicated 
that there is general support for Canada becoming party to both Conventions. At 
the request of the Department, the Uniform Law Conference has agreed to 
prepare draft uniform legislation regarding the implementation of the Conventions 
for adoption by interested jurisdictions. 

Uniform Law on the Form of an International Will 

The Convention Providing a Uniform Law on the Form of an International 
Will was acceded to by Canada in 1977 and it has been extended to five 
provinces: Manitoba, Newfoundland, Ontario, Alberta and Saskatchewan. Other 
States parties are Ecuador, Niger, Yugoslavia, Portugal, Libya, Belgium, Cyprus 
and Italy. 

In April of this year, the Deputy Minister of Justice wrote to his provincial 
and territorial counterparts to inform them of recent activity with respect to the 
Wills Convention and to encourage those jurisdictions that have not yet done so 
to consider adopting implementing legislation. A response has been received 
from Prince Edward Island indicating that it will consider enacting implementing 
legislation. 

Unidroit's Work Program 

Unidroit has a number of interesting projects on its current Work Program, 
some of which include the following: 

Security Interests in Mobile Equipment 

The subject of security interests in mobile equipment is of particular 
interest to Canada. Following on the momentum established at the 1988 
Diplomatic Conference on Leasing and Factoring, Canada proposed that U nidroit 
look into the desirability and feasibility of developing uniform laws on security 
interests in mobile equipment. Unidroit agreed and requested Professor Ronald 
Cuming of the U niversity of Saskatchewan to prepare a report on the subject. 

In his report, Professor Cuming stated that the conflict of laws rules of 
Western European and North American jurisdictions are inadequate to meet the 
needs of those who engage in modern financing transactions involving collateral in 
the form of mobile equipment (such as trucks and construction equipment). He 
concluded that there is a need to establish a legal framework within which the 
financing of high-value mobile equipment can function effectively, although it 
would not be necessary to develop a complete code on international secured 
transactions law. 
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A Unidroit questionnaire circulated in commercial and financial circles 
elicited numerous responses demonstrating widespread support for the drawing up 
of an international convention or set of uniform rules as a means of recognizing 
security interests in movables at the international level. Unidroit has convened a 
working group to draw up draft uniform rules. 

Principles for International Commercial Contracts 

The Department has also followed the progress of the Unidroit Working 
Group that was established to develop an international instrument on principles 
for international commercial contracts. The Group is not attempting to develop a 
convention or an international instrument that would place obligations on States. 
Rather, it is drafting rules in non-technical language that incorporate concepts of 
the various legal systems around the world with a view to developing a document 
that could assist negotiators or arbitrators who deal with international commercial 
contracts. The work is expected to be completed in 1994. 

The Working Group is a non-governmental body composed of 13 experts 
representing various legal systems. The Department is kept informed of the 
Group's progress by Professor Paul-Andre Crepeau of McGill University, a 
member of the Group. 

International Protection of Cultural Property 
·, 

The committee of governmental experts studying the preliminary draft 
Unidroit convention on stolen or illicitly exported cultural property continued its 
work, meeting in February of this year. The next and last meeting of the Group 
will be held in September/October 1993. Canada is represented on the 
Committee. 

· 

The preliminary draft seeks to establish uniform rules concerning the 
return of stolen or illegally exported cultural objects. 

The general rule with respect to stolen property is that the party in 
possession of such property is required to return it to the requesting party, 
provided that the latter pays fair compensation at the time of return and that the 
party in possession proves that the necessary diligence was used when the property 
was acquired. 

With respect to illegally exported property, the current draft provides that 
the courts or other competent government authorities of the requested State shall 
order the return the property to the requesting State, subject to certain conditions 
regarding the interest of the requesting State in the cultural object. 

It is expected that the draft convention will be submitted to a diplomatic 
conference for adoption in 1994. 
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The Franchising Contract 

Unidroit is continuing to examine the feasibility of drawing up uniform 
rules on certain aspects of international franchising. Unidroit has pursued its 
cooperation o n  this matter with the international franchising committee of the 
business law section of the International Bar Association. Unidroit has decided to 
set up a study group to prepare an international instrument on franchising, 
beginning with laying down rules relating to disclosure requirements and then 
considering the issues of choice of law and forum and the tri-partite relationship 
of master franchise agreements. 

WORLD BANK 

Convention on the Settlement of Investment Disputes Between States and 
Nationals of other States 

Most provinces and territories have responded to the consultations 
undertaken by the Department of Justice and the Department of External Affairs 
and International Trade. Most of those jurisdictions favour, in principle, Canada's 
signature and ratification of the Convention. Some questions have been raised 
and further correspondence with the jurisdictions will take place. This additional 
information sent to the provinces and territories should assist them in finalizing 
their position, if they have not already done so, with respect to Canada's proposed 
signature and ratification of the Convention. If all jurisdictions are prepared to 
implement this convention, the U niform Law Conference will be asked to draft a 
uniform act. 

OTHER CONVENTIONS ON MUTUAL LEGAL ASSISTANCE 

The Convention between Canada and the United J(jngdom on the 
Reciprocal Recognition and Enforcement of Judgments in Civil and Commercial 
Matters has now been implemented in all the provinces and territories, except 
Quebec. 

After consultation with the provinces and territories, this Department has 
prepared a draft convention which has been submitted to France in August 1992. 
Somewhat similar to the Canada-UK Convention, the proposed convention with 
France is intended also to encompass matters concerning recognition and 
enforcement of maintenance orders. An official reaction has yet to be obtained 
from French authorities. Provinces and territories will be kept informed and 
consulted on the development of the Convention. 
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ORGANIZATION OF AMERICAN STATES 

At the request of the OAS, Canada replied to a questionnaire on economic 
integration in the Americas. It is expected that this matter will be reviewed by 
the next CIDIP (Inter-American Conference on Private International Law) to take 
place in Mexico in March 1994. The agenda of CIDIP will also include the 
finalization of a draft convention on international contractual arrangements. This 
draft convention aims at recognizing the choice made by the parties to an 
international contract regarding the law applicable to their contractual 
arrangement. Provinces and territories will be consulted on the Canadian position 
to be presented at this Conference. 

CONCLUSION 

As many private international law conventions deal with matters within 
provincial legislative jurisdiction, Canadian participation in those conventions and 
in their drafting requires very close coordination between the provinces and the 
federal government. 

The Advisory Group in Private International Law, which was established by 
the Department of Justice to advise the Department on private international 
matters, as well as the Uniform Law Conference play a key role in the 
coordination process. They both make it possible for Canada to fully participate 
in the development of private international law on the international level. In 
particular, the Uniform Law Conference can play a key role in the harmonization 
of private law by drafting uniform acts facilitating the implementation in Canada 
of private international law conventions. We also foresee a role for the 
Conference in monitoring the uniform acts implementing international 
conventions in order to ensure that amendments to those uniform acts comply 
with the conventions they implement. 

This year we wish that the Conference adopt the uniform legislation 
· regarding the new Hague Convention on Intercountry Adoption. We would also 

appreciate the assistance of the Conference in the finalization of the consultation 
on the Hague Convention on the Taking of Evidence. We hope that the 
Conference complete its work relating to the Unidroit Leasing and Factoring 
Conventions. Finally, should the provinces support its implementation, we will 
ask the Conference to consider beginning work on the implementation legislation 
relating to the World Bank ICSID Convention. 
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(see page 41)  

RAPPORT DU MINISTERE DE LA .JUSTICE A LA CONFERENCE 
SUR L'UNIFORMISATION DES LOIS 

Edmonton, 15 au 19 aout 1993 

Depuis la derniere rencontre de la Conference sur l'uniformisation des lois 
le Canada a participe aux. activites de la Conference de La Haye de droit 
international prive, de la CNUDCI et d'UNIDROIT. Il a egalement suivi le 
travail entrepris par l'OEA en vue de preparer la Conference inter-americaine sur 
le droit international prive. De plus, le ministere de la Justice a consulte les 
provinces, 1es territoires et le secteur prive concernant diverses conventions 
adoptees par ces organisations ainsi que sur les documents elabores sous leur 
egide. 

Avant de presenter ces activites, j'aimerais mentionner le soutien fourni par 
le Groupe consultatif sur le droit international prive et rappeler !'existence du 
Tableau d'etapes des activites canadiennes en droit international prive. 

GROUPE CONSULTATIF SUR LE DROIT INTERNATIONAL PRivE 

Le Groupe consultatif sur le droit international prive a ete cree en 1973 
par le ministere de la Justice afin de fournir a ce dernier des conseils judicieux et 
soutenus concernant les matieres d'interet provincial sur lesquelles des organismes 
internationaux se penchent dans le domaine du droit international prive. Le 
Groupe, qui a ete reconstitue en 1990, se compose de cinq representants 
regionaux, un originaire du Manitoba representant egalement la Saskatchewan et 
1' Alberta, un originaire de l'Ile-du-Prince-Edouard representant les provinces de 
!'Atlantique, un de la Colombie-britannique, un de !'Ontario ainsi qu'un du 
Quebec, en plus d'un juriste du secteur prive. 

Le Groupe s'est reuni a deux reprises depuis aout dernier, soit en 
novembre 1 992 et en avril 1993. L'ordre du jour de ces reunions etait tres charge 
et a donne lieu a u n  echange de vues tres fructueux sur des Conventions de la 
Conference de La Haye, d'Unidroit, de la CNUDCI et la Banque Mondiale ainsi 
que sur divers autres sujets de droit international prive. II doit etre souligne que 
le Groupe a sa derniere reunion a reexamine son mandat et a fourni des 
suggestions utiles pour ameliorer le processus de consultation relatif aux activites 
de droit international prive. 
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TABLEAU D'ETAPES DES ACTIVITES CANADIENNES EN DROIT 
INTERNATIONAL PRivE 

Afin de mieux informer les provinces et les groupes i nteresses des faits 
nouveaux en matiere de droit international prive au Canada, le ministere federal 
de la Justice diffuse un Tableau d'etapes des activites canadiennes en droit 
international prive. Ce document met a jour les renseignements sur toutes les 
Conventions en droit international prive auxquelles le Canada est partie et sur les 
Conventions ou lois modeles auxquelles il envisage de le devenir. 

Les provinces, les territoires, les Barreaux et les universites ont re�u le 
dernier Tableau d'etapes en date de juillet 1993. 

· 

DERNIERS DEVELOPPEMENTS EN DROIT INTERNATIONAL PRivE 

Les principaux evenements en 1993 en ce qui concerne le Canada ont ete 
la conclusion en mai 1993 de la Convention de La Haye sur !'adoption 
internationale sous les auspices de la Conference de La Haye, ainsi que !'entree 
en vigueur le 1er janvier 1 993 de Ia Convention sur les trusts. 

CONFERENCE DE LA HAYE DE DROIT INTERNATIONAL PRIVE 

A l'heure actuelle, la Conference de La Haye de droit international prive 
est composee de quarante Etats membres et elle celebre son 1 00e anniversaire 
cette annee. En tant que membre de la Conference depuis 1968, le Canada 
appuie ses initiatives. 

En 1 993, le Canada a participe, du 18 au 21 janvier 1993, a Ia Commission 
speciale sur !'application de Ia Convention sur l'enlevement d'enfants de meme 
que, du 10 au 29 mai, a Ia Dix-septieme Session de Ia Conference de La Haye. 

Convention sur l'adoption internationale 

Sous Ia presidence de Me T.B. Smith, anciennement Sous-procureur 
general adjoint de ce Ministere, la Commission speciale chargee d'elaborer une 
convention sur !'adoption internationale s'est reunie trois fois depuis 1990; a sa 
derniere reunion en fevrier 1 992, la Commission a redige un Avant-projet de 
convention. Ce projet a ete a nouveau discute et finalise Iars de Ia Conference 
diplomatique qui a ete tenue a La Haye en mai 1993, Me Smith agissant toujours 
comme president des travaux. La delegation canadienne etait egalement 
composee de representants provinciaux (Manitoba et Quebec) et federaux de 
meme que d'un representant des organisations non-gouvernementales. La 
Convention a ete conclue le 29 mai 1993 et le meme jour quatre pays l'ont signee; 
il s'agit du Bresil, du Costa Rica, du Mexique et de Ia Roumanie. 
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La Convention sur !'adoption internationale represente un compromis 
satisfaisant entre les 66 Etats comprenant tant des pays d'origine que d'accueil qui 
ont participe a son elaboration. Les objets de la Convention concernent 
l'etablissement d'un systeme de cooperation administrative, la promotion des 
garanties necessaires a la protection du rneilleur interet des enfants concernes, et 
!'assurance de la reconnaissance juridique des adoptions faites conforrnement a la 
Convention. 

Nous avons consulte tout au long de cette negociation les autorites 
cornpetentes des provinces et des territoires, les autorites federales de merne que 
les groupes prives interesses et les associations autochtones. Le ministere de Ia 
Justice du Canada a maintenant entrepris une nouvelle ronde de consultation en 
vue de chercher l'appui necessaire a la signature prochaine par le Canada de la 
Convention. A la demande du Ministere, la Conference d'uniformisation des lois 
a accepte d'entreprendre la redaction d'une loi uniforme sur !'adoption 
internationale. 11 est souhaite que cette loi soit finalisee cette annee. 

Programme de travail 1993-96 

Le programme de travail futur de la Conference qui a ete adopte a la 
Conference diplomatique en mai 1993 comprend les sujets suivants : 1- la revision 
de la Convention de 1961 sur la protection de mineurs et son extension aux 
majeurs incapables; 2- la creation d'une commission speciale pour etudier le 
developpement d'une convention sur la reconnaissance et !'execution des 
jugements; 3- la poursuite des travaux sur la loi applicable a la responsabilite 
decoulant des dommages causes a l'environnernent. 

Les provinces et les territoires seront consultes sur ces differents projets en 
vue de preparer la contribution canadienne. 

Convention relative a Ia signification et Ia notification a l'etranger des documents 
judiciaires et extrajudiciaires en matiere civile ou commerciale 

Cette Convention est en vigueur au Canada depuis le 1er mai 1989. Les 
regles de pratique des tribunaux dans toutes les juridictions ainsi qu'au niveau 
federal ont depuis ete modifiees pour s'y conformer. De nouvelles modifications 
aux Regles de la Cour federale pour les harmoniser davantage aux regles de Ia 
Convention ont ete adoptees en decembre 1 992. 

Convention relative a Ia loi applicable au trust et a sa reconnaissance 

La Convention est entree en vigueur pour le Canada le ler janvier 1993 
dans les provinces ayant adopte des lois de mise en oeuvre de cette Convention 
selon la loi uniforme adoptee par Ia Conference d'uniforrnisation des lois en 1987. 
La Convention a ete etendue a 1' Alberta, la Colombie-britannique, 
l'Ile-du-Prince-Edouard, le Nouveau-Brunswick et Terre-Neuve. Un projet de loi, 
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egalement selon la loi uniforme, a ete depose par le Manitoba aupres de sa 
legislature. Les consultations avec les autres juridictions se sont poursuivies et 
continueront a se poursuivre durant la prochaine annee. 

Convention sur !'obtention des preuves A l'etranger en matiere civile ou 
commerciale 

Jusqu'a present, nous avons re�u l'appui de six administrations qui sont 
favorables a la mise en oeuvre de la Convention alors deux autres administrations 
en poursuivent l'etude. Trois juridictions n'ont pas encore repondu a notre 
consultation aiors qu'une autre a re�u des explications supplementaires 
concernant l'impact de Ia Convention sur les regles existantes. 

Il est possible d'esperer que la consultation se termine cette annee, 
permettant ainsi !'adhesion du Canada a cette Convention le plus tot possible. Le 
Ministere souhaiterait l'appui de la Conference d'uniformisation des lois a cette 
fin. Il convient de souligner que la mise en oeuvre de la Convention sur 
!'Obtention des preuves viendrait completer !'application de la Convention sur la 
signification qui est deja en vigueur au Canada. 

La Convention ne contient pas de clause federale de sorte qu'il faut l'appui 
unanime des provinces et des territoires pour permettre au Canada d'y devenir 
partie. 

Convention supprimant l'exigence de legalisation des actes public etrangers 

Un rapport prepare par l'Ontario sur les mesures necessaires a la mise en 
oeuvre de la Convention a ete envoyee, en avril 1992, a toutes les administrations. 
Etant donne le peu de r�ponses des provinces et des territoires re�ues depuis, le 
Groupe consultatif a recommande que soit suspendue la consideration de 
!'adhesion du Canada jusqu'a avis contraire. 

Convention sur Ia loi applicable aux successions a cause de mort 

En reponse a la lettre du 10 juillet 1991 de Ia Ministre de la Justice, quatre 
administrations ont exprime leur appui a la mise en oeuvre de Ia Convention alors 
que trois autres ont indique qu'elles consultaient les Barreaux locaux. L'Alberta 
pour sa part a souleve certaines questions relatives au principe de !'unite, ce qui 
semble demontrer son absence de support pour la Convention. Le Quebec a 
repondu qu'il n'entendait pas pour le moment favoriser la mise en oeuvre de la 
Convention. En Ontario, la Section de !'Ontario de l' Association du Barreau 
canadien a recemment fait connaltre son appui a la Convention. 

Nous poursuivons !'etude de Ia Convention alors que Ia consultation se 
continue. 
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Convention sur les aspects civils de l'enlevement international d'enfants 

Trente Etats sont parties a cette Convention. En 1993, la Convention est 
entree en vigueur entre le Canada et l':Equateur et elle sera bientot en vigueur 
entre le Canada et le Burkina Faso. Les provinces sont consultees concernant 
!'adhesion de nouveaux Etats a cette Convention dans le but pour le Canada 
d'accepter ces adhesions. Une consultation est presentement en cours concernant 
les adhesions recentes de Monaco et de la Roumanie. 

Une Commission speciale a ete tenue en janvier 1993 pour examiner le 
fonctionnement de la Convention. La delegation canadienne etait composee de 
deux representants des autorites centrales provinciales (Colombie-britannique et 
Quebec) et d'un representant de l'Autorite centrale federale. La collaboration de 
toutes les Autorites centrales a ete tres utile dans Ia preparation de la 
participation canadienne a cette rencontre. Un rapport sur les conclusions de la 
Commission speciale sera transmis prochainement aux provinces et aux territoires 
en vue de susciter Ia discussion sur }'application de Ia Convention au Canada. 

CNUDCI 

La Commission des Nations Unies pour le droit commercial international, 
«principal organe juridique du systeme des Nations Unies dans le domaine du 
droit commercial international» a pour mandat de promouvoir }'harmonisation et 
}'unification progressives du droit commercial international. 

Actuellement, ne peuvent etre membres de la CNUDCI que trente-six 
Etats, representatifs des diverses regions geographiques et des principaux systemes 
economiques et juridiques du monde. Les Etats et les organismes 
gouvernementaux et non gouvernementaux internationaux peuvent participer aux 
seances de la CNUDCI et ses groupes de travail a titre d'observateurs. Le 
Canada est membre de Ia CNUDCI depuis 1989. 

11 existe a l'heure actuelle trois groupes de travail de Ia Commission : le 
Groupe de travail du nouvel ordre economique international, le Groupe de travail 
des echanges de donnees informatisees ( anciennement le Groupe de travail des 
paiements internationaux) et le Groupe de travail des pratiques en matiere de 
contrats internationaux. 

Lars de la 25e reunion de Ia CNUDCI en mai 1 992, un congres a ete 
organise sur le theme du droit commercial international uniforme dans le 2 1 e  
siecle e t  qui s'est avere un succes. Parmi les participants au congres, on 
retrouvait des avocats, des representants gouvernementaux, des juges et des 
professeurs ainsi que des membres anciens ou actuels de la Commission qui ont 
examine les realisations de la CNUDCI au cours des 25 dernieres annees et 
apporte des suggestions au programme de travail futur de la Commission. La 
Commission a examine ces suggestions lors de sa 26ieme session en juillet 1 993. 
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Travaux actuels de Ia CNUDCI 

Convention des Nations Unies sur les contrats de vente internationale de 
marchandises (Vienne, 1980) 

La Convention est entree en vigueur pour 1� Canada le ler mai 1992. A 
cette date, la Convention s'etendait a toutes les juridictions canadiennes, a 
!'exception du Yukon qui a adopte une loi de mise en oeuvre de la Convention en 
juin 1992. Une declaration etendant la Convention au Yukon a ete deposee par 
la suite et est entree en vigueur le l er janvier 1993. Etant donne que la 
Colombie-britannique a modifie sa loi de mise en oeuvre afin d'abroger Ia 
disposition qui ecartait !'application de 1' Article l(l)(b) de Ia Convention, le 
Canada a done procede a retirer sa declaration initiale a ce sujet, deposee au 
moment de I' adhesion. La nouvelle declaration. a pris effet le ler fevrier 1993. 
La Convention s'applique maintenant de fa�on uniforme a travers le Canada. 

Convention sur les lettres de change internationales et les billets a ordre 
internationaux 

Le 9 decembre 1988, l' Assemblee generate des Nations Unies a adopte la 
Convention sur les lettres de change internationales et les billets a ordre 
internationaux. Le Canada a participe activement a la redaction de Ia 
Convention, qui instituera un nouveau regime international fonde sur un 
compromis viable entre la common law et le droit civil. Le Canada a ete le 
premier a signer cette Convention et les Etats-Unis de meme que !'Union 
Sovietique (dont 1& Federation russe est maintenant le successeur) l'ont egalement 
signee; la Guinee et le Mexique y ont adhere. La Convention entrera en vigueur 
apres le depot de dix ratifications ou adhesions. Il faudra adopter une loi 
federale pour assurer sa mise en oeuvre au Canada. 

Loi type sur les virements internationaux 

Lors de sa vingt-cinquieme session en mai 1992, la Commission a complete 
son etude de Ia Loi type sur les virements internationaux (anciennement les 
transferts electroniques de fonds) et a ado pte le texte qui avait ete elabore par le 
Groupe de travail des paiements internationaux. Dans une resolution votee en 
octobre 1992, l'Assemblee generate des Nations Unies a recommande que taus les 
Etats accordent une attention a cette Loi type en adoptant une legislation qui y 
soit conforme. 

La loi type constitue une solution de compromis acceptable aux problemes 
que souleve la rapidite de tels virements, vu la necessite de proteger le mieux 
possible les clients des institutions financieres qui utilisent des systemes de 
virements electroniques de fonds. II y a, par exemple, les dispositions concernant 
les consequences des incidents, erreurs ou retards dans les virements. La mise en 
oeuvre de la Loi type au Canada releve de I' Association canadienne des 
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paiements qui en vertu de sa loi est chargee d' etablir et de mettre en oeuvre un 
systeme national de compensation et de reglement et de planifier le 
developpement du systeme national de paiement. 

Loi uniforme concernant les garanties et lettres de cr�dit stand-by 

Le Groupe de travail des pratiques en matiere de contrats internationaux a 
complete une premiere etude d'une loi uniforme sur les garanties et lettres de 
credit stand-by lors de sa 17ieme session. Le travail s'est poursuivi a Vienne a 
l'automne 1 992 ainsi qu'a New York au printemps 1993. La prochaine session du 
groupe du travail aura lieu a Vienne du 22 novembre au 3 decembre 1993. 

Le Groupe de travail a maintenant termine la revision des projets de 
dispositions portant notamment sur le champ d'application, les effets de la lettre 
de garantie, les droits, les obligations et les moyens de recours, y compris le 
paiement ou le rejet de la demande. Ces dispositions se trouvent dans 1 7  articles 
que le secretariat doit reviser. Lors de sa prochaine session, le Groupe de travail 
va etudier 18 autres articles et reviser le projet de texte des 17 premiers. Le 
projet de Convention sera ensuite soumis a la Commission pour etude et 
adoption, a la suite de quoi une conference diplomatique sera convoquee pour 
l'etudier nne derniere fois et adopter definitivement la Convention. 

Loi type sur Ia passation des marches de biens et de construction 

Cette question importe particulieremer'it aux Etats en voie de 
developpement, qui considerent souvent que leurs debouches sur les marches 
internationaux sont injustement limites en raison des pratiques en matiere 
d'adjudication des marches publics. Le ministere de la Justice a participe tres 
activement aux. travaux du Groupe de travail du nouvel ordre economique 
international et a consulte regulierement les ministeres federaux et provinciaux 
ainsi que l'industrie. La Commission a etudie la Loi type lors de sa 26ieme 
session a Vienne en juillet 1993 lors de laquelle elle a ete revisee, modifiee, puis 
adoptee. La prochaine etape consistera a son renvoi devant l'Assemblee generale 
des Nations Unies en vue de !'adoption d'une resolution pour inciter les Etats a 
l'incorporer. 

La Loi type a pour but de servir de modele aux pays qui auront a reviser et 
moderniser leurs lois et leurs pratiques de passation de marches et qui auront a 
mettre en oeuvre une legislation en la matiere. La Loi type prevoit les regles et 
principes essentiels a la passation de marches selon une formule assurant 
transparence et equite. 

Par commodite, la Loi type impose comme regie generale l'appel d'offres 
international, mais celui-ci peut etre national ou restreint dans certaines 
situations. D'autres methodes sont proposees pour des circonstances 

262 



APPENDICE I 

exceptionnelles. Les regles proposees dans la Loi type sont destinees a maximiser 
la concurrence tout en traitant equitablement les fournisseurs et les entrepreneurs 
qui soumissionnent pour obtenir des contrats gouvernementaux. 

Marche de services 

Tel qu'il vient d'etre mentionne, la Loi type est con�ue pour s'appliquer a 
Ia passation de marches en matiere de biens et de travaux. Les services sont vises 
uniquement dans la mesure ou ils sont accessoires a ces marches. La Commission 
a decide lors de sa 26ieme session que le Groupe de travail sur le NOEl devra 
preparer des dispositions types sur le marche de services. La Commission s'attend 
a ce que le Groupe de travail termine le projet a sa prochaine session a Vienne 
du 6 au 1 7  decembre 1993, ou a une session ulterieure a New York au printemps 
1994. La Commission espere ainsi etre en mesure de finaliser ce projet a sa 
27ieme session a New York du 3 1  mai au 17 juin 1 994. 

La question de savoir si les nouvelles dispositions formeront une nouvelle 
loi type ou seront ajoutees a la Loi type deja existante sur les marches de biens et 
de travaux sera decidee pendant ces travaux. 

Echanges compenses 

Au cours de sa derniere session en mai 1992, la Commission a examine et 
adopte le projet de Guide juridique sur I '  elaboration de contrats internationaux 
d'echanges compenses. Les projets de chapitre avaient deja ete etudies et revises 
par la Commission lors de sa 23ieme session en 1 990 et par le Groupe de travail 
sur les paiements internationaux en septembre 1992. Ce Guide sera publie par la 
CNUDCI dans les prochains mois de 1 993. 

Echanges de donnees informatisees 

Lors d'une session a New York en janvier 1993, le Groupe de travail sur 
les echanges de donnees informatisees, anciennement le Groupe de travail sur les 
paiements internationaux, a entrepris la preparation de normes juridiques et de 
regles detaillees pour l'emploi des echanges de donnees informatisees dans le 
commerce international. La prochaine session du Groupe de travail aura lieu a 
Vienne du 1 1  au 22 octobre 1993. 

Jusqu'a present, les discussions ont porte sur le champ d'application des 
regles uniformes, notamment sur Ia notion de l'EED en soi, su r Ia definition des 
parties a une transaction electronique, les formes requise, les obligations des 
parties, la formation des contrats, la responsabilite et le risque. Le groupe de 
travail etudiera en octobre 1993 Ia responsabilite des tiers fournisseurs de 
services, les titres et les suretes. Le groupe de travail ne devrait pas avoir termine 
ses travaux avant au. mains deux ans. 
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Futur programme de travail 

A sa derniere session, la Commission a examine certaines des suggestions 
faites a l'occasion de la Conference sur le droit commercial uniforme au 21e 
siecle. La Commission a decide qu'il serait utile que le Secretariat prepare pour 
etude lors de sa 27ieme session prevue en 1994, une ebauche de directives pour la 
tenue de conferences preliminaires dans le cadre des procedures d'arbitrage. Ces 
d irectives permettraient aux arbitres et parties de discuter, en conference 
preliminaire, de la procedure et de planifier les diverses etapes de la procedure 
arbitrale. Une fois ce travail sur les directives complete, la Commission decidera 
si elle entreprendra des activites dans les domaines de !'arbitrage multipartite et 
de !'obtention de preuves dans le cadre de procedure arbitrales. 

La Commission a egalement decide que le Secretariat devrait, en 
consultation avec UNIDROIT qui entreprendra une etude sur la faisabilite d'une 
loi type sur les suretes, preparer une etude sur la faisabilite d'un projet 
d'uniformisation des lois en matiere de cession de creances. 

La Commission a finalement decide que les problemes pratiques causes par 
la trap grande divergence des lois nationales en matiere d'insolvabilite 
transnationale necessitent une etude approfondie par le Secretariat, en depit du 
fait que d'autres organisations internationales n'ont pu obtenir de resultats 
concluants sur la question. Le Secretariat preparera une etude qui identifiera les 
aspects de l'insolvabilite transnationale pouvant se preter a une harmonisation 
ainsi que le meilleur moyen d'y arriver. 

UNIDROIT 

Depuis 1 969, le Canada est membre d'Unidroit, soit l'Institut international 
pour !'unification du droit prive, qui est un organisme ii;tergouvernemental 
compose de 5 1  Etats et qui a son siege a Rome. On compte parmi ses membres 
actuels la Chine, l' Australie ainsi que des Etats de !'Europe de l'Est et de ) 'Ouest, 
de 1' Amerique du Nord et du Sud et de I' Afrique. Unidroit a pour mandat 
d'harmoniser et de coordonner le droit prive, en redigeant des projets de lois et 
de convention qui visent a etablir des regles uniformes de droit prive et a 
ameliorer les relations internationales en matiere de droit prive. Le Canada 
participe activement aux travaux de cette organisme; Anne-Marie Trahan, sous­
ministre deleguee, Droit civil, au ministere de Ia Justice siege presentement au 
Conseil de direction, un des principaux, organes d'Unidroit. 

Conventions sur le credit-bail et l'affacturage 

En mai 1988, le Cami.da a accueilli une Conference diplomatique organisee 
par le ministere de Ia Justice en vue d'adopter deux conventions, redigees sous 
l'egide d'Unidroit, soit la Convention sur le credit-bail international et la 
Convention sur l'affacturage international. Ces deux Conventions ont ete 
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adoptees. Jusqu'a present, seule la France a ratifie les deux Conventions. Onze 
autres Etats les ont signees, soit la Belgique, la Tchecoslovaque, la Finlande, le 
Ghanan, la Guinee, l'Italie, le Nigeria, le Maroc, les Philippines, la Tanzanie, et 
les Etats-Unis. L'Allemagne et le Royaume-Uni ont signe la Convention sur 
I'affacturage international, alors que le Panama est signataire de la Convention 
sur le credit-bail international. 

Le ministere de Ia Justice a consulte les provinces, les territoires, les 
experts et les groupes du secteur prive sur l'opportunite pour le Canada d'adherer 
a ces Conventions. Les reponses re�ues jusqu'ici indiquent un appui generalise a 
ce que le Canada y devienne partie. A la demande du Ministere, Ia Conference 
d'uniformisation des lois a accepte de preparer des projets de loi uniforme en vue 
de leur adoption par les juridictions interessees a mettre en oeuvre les 
Conventions. 

Loi uniforme sur Ia forme d'un testament international 

La Convention portant sur Ia loi uniforme sur Ia forme d'un testament 
international, a laquelle le Canada a adhere en 1977, a ete etendue a cinq 
provinces : Alberta, Ontario, Manitoba, Saskatchewan et Terre-Neuve. Les autres 
Etats parties a la Convention sont Ia Belgique, Chypre, l'Equateur, Ia Libye, le 
Niger, le Portugal et Ia Yougoslavie. 

Au mois d'avril dernier, le sous-rninistre de Ia Justice a consulte les sous­
ministres des provinces et des territoires .afin de les informer des activites recentes 
concernant la Convention. De meme, il a encourage les provinces et les 
territoires qui n'ont pas encore adopte une loi de mise en oeuvre, a envisager 
cette possibilite. Une reponse a ete re�ue de I'Ile-du-Prince-Edouard indiquant 
qu'elle envisage d'adopter une loi de mise en oeuvre. 

Programme de travail d'Unidroit 

Unidroit possede a son programme de travail differents projets interessants 
au nombre desquels se retrouvent Jes suivants : 

Suretes sur le materiel pouvant etre deplace 

Les suretes sur le materiel pouvant etre deplace interessent 
particulierement le Canada. Emporte par l'elan de Ia Conference diplomatique 
de 1 988 sur le credit-bail et l'affacturage, le Canada a propose qu'Unidroit fasse 
une etude sur J'opportunite et Ia faisabilite d'elaborer des lois uniformes sur les 
suretes sur le materiel mobile. Unidroit a accepte Ia proposition et a charge le 
Professeur Ronald Cuming de l'Universite de la Saskatchewan de rediger un 
rapport sur ce sujet. 
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Dans son rapport, le Professeur Cuming indique que les regles sur le 
conflit des lois des pays de !'Europe de l'Ouest et de 1' Amerique du Nord ne 
repondent pas aux besoins de ceux qui s' engagent dans des operations financieres 
modernes assorties de charges sur du materiel mobile (tel que les camions et 
l'equipement de construction). Il a conclu que la creation d'un cadre juridique 
pour le financement de materiel mobile de grande valeur comblerait une lacune 
bien qu'il ne soit pas necessaire d'elaborer un code complet sur les transactions 
internationales garanties. 

Un questionnaire d'Unidroit distribue dans les milieux commerciaux et 
financiers a travers le monde a suscite un grand nombre de reponses demontrant 
un appui repandu en faveur de !'elaboration d'un projet de convention 
internationale ou de regles uniformes comme moyen d'assurer la reconnaissance 
des suretes mobilieres a l'echelle internationale. Unidroit a prevu d'organiser une 
rencontre d'un groupe international d'experts, incluant le Profess�ur Cumin, pour 
mener a terme ce projet. 

Principes relatifs aux contrats commerciaux internationaux 

Le Ministere suit les progres du Groupe de travail d'Unidroit charge 
d'elaborer un instrument international sur les principes relatifs aux contrats 
commerciaux internationaux. Le Groupe de travail ne vise pas a elaborer une 
convention ni un autre instrument international qui creerait des obligations pour 
les :Etats; il redige plut6t des regles en langue non specialisee qui incorporeraient 
des notions de divers regimes juridiques du monde dans le but d'elaborer un 
document qui aiderait eventuellement aux negociations ou a }'arbitrage en matiere 
de contrats commerciaux internationaux. Ce projet devrait etre finalise en 1994. 

Le Groupe de travail est un organisme non gouvernemental compose de 13  
experts representant divers regimes juridiques. Le Professeur Paul-Andre 
Crepeau, de l'Universite McGill, membre du Groupe de travail, tient le 
Ministere au courant des travaux du Groupe. 

Protection internationale des biens culturels 

Le comite d'experts gouvernementaux examinant l'avant-projet de 
Convention d'Unidroit sur les biens culturels voles ou illicitement exportes a 
continue ses travaux a sa rencontre de fevrier 1993. Le Canada est represente a 
ce comite qui se reunira une derniere fois en septembre-octobre prochain. 

Cet avant-projet vise a etablir des regles uniformes concernant les 
demandes de restitution de biens culturels voles ainsi que les demandes visant le 
retour de biens culturels exportes du territoire d'un Etat contractant en violation 
de sa legislation en matiere d'exportation. 
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En ce qui a trait aux biens culturels voles, la regie generale est que le 
possesseur d'un tel bien soit tenu de le restituer au dernandeur a condition que ce 
dernier paie, au moment de la restitution, une indemnite equitable, sous reserve 
que le possesseur prouve qu'il a exerce la diligence requise lors de !'acquisition du 
bien. En ce qui concerne les biens exportes illegalement, le present projet prevoit 
que les tribunaux ou toutes autres autorites competentes de l'Etat requis 
ordonnent le retour de ces biens dans l'Etat demandeur, sous reserve du respect 
de certaines conditions relatives a l'un ou !'autre interet de l'Etat demandeur; 

11 est prevu que le projet de convention sera presentee a une conference 
diplomatique en vue de son adoption en 1994. 

Franchisage 

Unidroit poursuit son examen de la faisabilite et de l'opportunite de 
rediger des regles uniformes sur certains aspects du franchisage international. 
Unidroit collabore avec le Comite sur le franchisage international de Ia Section 
de droit des affaires de l'International Bar Association. Unidroit a decide de 
mettre sur pied un groupe d'etude charge de preparer un instrument international 
sur le franchisage, en considerant d'abord les regles relatives aux conditions a Ia 
divulgation et ensuite les questions interessant le choix de Ia loi applicable ainsi 
que la juridiction avant d'aborder Ia relation tri-partite des ententes ma1tres sur le 
franchisage. 

BANOUE M ONDIALE 

Convention pour le reglement des differends relatifs aux investissements entre 
Etats et ressortissant d'autres Etats 

La plupart des provinces et territoires ant repondu aux consultations du 
ministere de la Justice et du ministere des Affaires exterieures et du Commerce 
exterieur. Il ressort de ces consultations que la plupart des juridictions appuient 
en principe la signature et Ia ratification de Ia Convention par le Canada. 
Certaines questions soulevees donneront lieu a un nouvel echange de 
correspondance. Ces informations additionnelles transmises aux provinces et 
territoires devraient leur permettre de finaliser leur position, si ce n'est pas deja 
fait, au sujet de la signature et de Ia ratification de la Convention par le Canada. 
Si l'ensemble des juridictions paraissent pretes a proceder a la mise en oeuvre de 
la Convention, le ministere demandera a la Conference d'uniformisation des lois 
de preparer une loi uniforme. 
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AUTRES CONVENTIONS D'ENTRAIDE .JUDICIAIRE 

La Convention entre le Canada et le Royaume-Uni pour assurer la 
reconnaissance et !'execution reciproques des jugements en matiere civile et 
commerciale a maintenant ete mise en oeuvre dans toutes les provinces et les 
territoires, sauf au Quebec. 

Apres consultation avec les provinces et les territoires, le Ministere a 
prepare un projet de convention sur l'entraide judiciaire qui a ete soumis a la 
France en aout 1 992. Bien que semblable a la Convention Canada-Royaume Uni, 
le projet de convention avec la France visera egalement le sujet de la 
reconnaissance et de }'execution des ordonnances alimentaires. Les provinces et 
les territoires seront informes et consultes sur les developpements du dossier dans 
les prochains mois. 

ORGANISATION DES ETATS AMERICAINS 

A la demande de l'O.E.A., le Canada a repondu a un questionnaire sur 
!'integration economique dans les Ameriques. 11 est prevu que ce sujet figurera a 
l'ordre du jour de la prochaine reunion de CIDIP (Conference inter-americaine 
sur le droit international prive) qui aura l ieu en mars 1 994 a Mexico. L'ordre du 
jour incluera la finalisation d'un projet de Convention sur les arrangements 
contractuels internationaux. Ce projet de convention vise a reconna'itre la volonte 
des parties a un contrat international dans le choix de la loi applicable a leurs 
arrangements contractuels. Le Ministere consultera les provinces et les territoires 
en vue de preparer la contribution canadienne a cette Conference. 

CONCLUSION 

Comme bon nombre de conventions de droit international prive elaborees 
au plan international touchent a des matieres qui relevent de la competence 
legislative des provinces, la participation du Canada au developpement du droit 
international prive au niveau international requiert une coordination etroite entre 
les provinces et le gouvernement federal. 

Le Groupe consultatif etabli par le ministere de la Justice pour le 
conseiller en droit international prive ainsi que Ia Conference sur J'uniformisation 
des lois jouent un role essentiel dans ce processus de coordination. Ils permettent 
au Canada de participer pleinement aux activites internationales de 
developpement du droit international prive. En particulier, la Conference sur 
l'uniformisation des lois peut jouer un role essentiel dans le domaine de 
}'harmonisation du droit prive en redigeant des lois uniformes qui facilitent la 
mise en oeuvre a travers le Canada des conventions de droit international prive. 
Nous crayons aussi que Ia Conference pourrait jouer un role de surveillance des 
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lois uniformes visant a mettre en oeuvre des conventions internationales afin de 
faire en sorte que les amendements qui pourraient etre apportes a ces lois 
uniformes soient compatibles avec les conventions qu'ils mettent en oeuvre. 

Cette annee, nous souhaitons que la Conference adopte la loi uniforme 
relative a la Convention de La Haye sur !'adoption internationale. Nous esperons 
egalement compter sur le soutien de la Conference en vue de finaliser la 
consultation concernant la Convention de La Haye sur !'obtention des preuves. 
Nous comptons demander a la Conference de commencer la preparation d'une loi 
uniforme de mise en oeuvre relative de la Convention CIRDI de la Banque 
mondiale dans la mesure ou les provinces seront favorables a sa mise en oeuvre. 
Nous esperons de plus que la Conference complete son travail concernant les lois 
uniformes relatives aux Conventions d'UNIDROIT sur le credit-bail et 
1' affacturage. 
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NOTE TO READERS 

This report refers frequently to three documents that, 
because of their length, are not printed in the ULCC 
Proceedings: 

Cost of Credit Disclosure Act, Draft 2; 
Proposed Interest Act, Draft 1 ;  
Commentary on CCDA and PIA. 

Readers may obtain a copy of these documents from: 

Alberta Law Reform Institute 
402 Law Centre, University of Alberta 
Edmonton, Alberta 
T6G 2H5 

Telephone: 
Fax: 

403-492-1797 
403-492-1790 
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1 

PROJECT HISTORY 

1.1 BEFORE 1992 UNIFORM LAW CONFERENCE 

This section briefly summarizes the history of this project prior to the 1992 
Uniform Law Conference of Canada ("ULCC") meeting. A more detailed 
summary can be found in a paper entitled Interim Report on Cost of Credit 
Disclosure ("Interim Report"), which is reproduced as Appendix F to the 
Proceedings of the 1992 meeting. 

The project on cost of credit disclosure legislation ("CCDL") was approved 
at the 1990 ULCC meeting. The goal of the project, which is being carried out in 
cooperation with the Alberta Law Reform Institute ("ALRI") and federal and 
provincial government departments responsible for consumer affairs, is the 
adoption of uniform statutory provisions regarding disclosure of the cost of credit 
in consumer credit transactions. These provisions are to be suitable for 
incorporation into relevant federal and provincial legislation. 

At the 1991 ULCC meeting the Uniform Law Section considered a paper 
entitled Issues Paper on Cost of Credit Disclosure ("Issues Paper"), which discussed 
various issues concerning cost of credit disclosure and made a number of tentative 
recommendations. The Uniform Law Section adopted the recommendations as the 
starting point for further consultation and analysis. In the fall of 1991 the ALRI 
circulated the Issues Paper to consumer affairs departments and organizations 
representing participants in the consumer credit market. In the spring of 1992 I 
prepared a document called Suggested Principles for Unifonn Cost of Credit 
Disclosure Legislation (hereinafter "Principles Paper"). The Principles Paper, which 
was circulated for comment in May of 1992, contained suggested principles for 
uniform disclosure legislation that took account of comments that had been 
received on the earlier Issues Paper. The suggested principles were somewhat 
more detailed than the tentative recommendations in the Issues Paper. The 
Interim Report, which was prepared for the ULCC meeting in August, 1992, 
suggested certain departures from the recommendations that had been tentatively 
adopted at the 1991 ULCC meeting. It also discussed principles from the 
Principles Paper that appeared to be controversial, based on comments that had 
been received up to that point. 

1.2 SINCE 1992 UNIFORM LAW CONFERENCE 

At the 1992 ULCC meeting the Uniform Law Section considered the 
Interim Report and approved the suggested departures from the tentative 
recommendations accepted in 1991. Although delegates were aware that some of 
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the principles in the Principles · Paper were controversial, they accepted the 
Interim Report's recommendation that the principles be used as the starting point 
for drafting uniform cost of credit disclosure legislation. It was also proposed and 
accepted that the project's scope be extended to include the Interest Act (Canada), 
because the issues dealt with by that act are so closely intertwined with the issues 
dealt with by provincial and federal CCDL. It will be much easier to achieve a co­
ordinated approach to cost of credit disclosure if the issues dealt with in the 
current Interest Act are dealt with by an act that is part of a package of mutually 
supporting federal, provincial and territorial legislation. 

The timetable approved at the 1992 ULCC meeting called for the first 
draft of the proposed uniform legislation to be circulated before the end of 1992, 
with comments to be provided by February of 1993. A final draft of the uniform 
legislation was then to be prepared in time to be considered for adoption at the 
1993 ULCC meeting. However, it took longer to complete the first draft of the 
uniform legislation and the commentary than was originally anticipated. Instead of 
being circulated by the end of 1992, the following three documents (collectively, 
"the February materials") were circulated at the end of February, 1993:1 

Cost of Credit Disclosure Act ("CCDA"), Draft 2;2 

Proposed Interest Act ("PIA"), Draft 1 ;  
Commentary on CCDA and PIA ("Commentary"). 

As of the end of July, 1993, the ALRI has received written comments on the 
February materials from the organizations or individuals listed below:3 

Association of Canadian Financial Corporations; 
Alberta Municipal Affairs Consumer Services Division; 
Province of British Columbia Ministry of Labour and Consumer Services; 
Trust Companies Association of Canada; 
Professor Mary Anne Waldron, Faculty of Law, University of Victoria; 
Chrysler Canada; 
Mortgage Loans Association of Alberta; 
Saskatchewan Justice; 
Newfoundland Department of Justice; 

It is more accurate to say that circulation of the materials commenced at the end of 
February. The ALRI continues to send copies of the February materials to interested 
individuals and organizations as they are identified. 

CCDA Draft 1 was actually an incomplete draft that was appended to the 1992 
Principles Paper. 

The list is arranged in the order in which the comments were received. Some 
commentators provided comprehensive comments on both acts, while others focused 
on particular issues dealt with by one or another of the acts. 
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Canadian Bankers Association; 
Ontario Ministry of Consumer and Commercial Relations. 

The delay in circulating the February materials was partly responsible for 
another departure from the timetable contemplated at the 1992 ULCC meeting. 
A final draft of CCDA and PIA has not been prepared for consideration and 
adoption at the 1993 ULCC meeting. It has become apparent that it would be 
premature to ask the Uniform Law Section to adopt uniform cost of credit 
legislation at the 1993 ULCC meeting. This is due partly to the delay in 
circulating the first draft of the legislation, but also reflects the fact that the 
comments received on the February materials suggest that further consultation 
and consideration is called for before the Uniform Law Section is asked to 
approve uniform legislation. 

1.3 SUGGESTED FUTURE COURSE OF ACTION 

As was the case last year, the Uniform Law Section will be invited to 
endorse tentative positions on various substantive issues. It will also be asked to 
approve a plan of action for the following year. The substantive issues are dealt 
with in Part 2; the rest of this section outlines a procedure that is intended to 
culminate in  adoption of a uniform CCDA and PIA at the 1994 ULCC meeting. 

1.  At the 1993 meeting the Uniform Law Section should establish a review 
committee to assist and give direction to the drafter. Consumer affairs and 
other provincial and federal government departments with responsibilities 
in this area should be represented on the review committee. 

2. The drafter, taking into account comments on the February materials, 
should prepare the second draft of CCDA and PIA, with commentary, for 
consideration by the review committee. This draft should be in the hands 
of the review committee by the end of December, 1993. 

). The review committee should resolve any outstanding policy issues by the 
end of February, 1994, and should give appropriate directions to the 
drafter. 

t The drafter should prepare a final draft of CCDA and PIA, in accordance 
with the review committee's directions, by the end of March, 1 994. The 
final draft should be reviewed and approved by the  review committee by 
the end of April, 1994, at which time it would be distributed i n  the normal 
fashion to ULCC delegates. 

).  The final draft of CCDA and PIA would be considered and, hopefully, 
adopted at the 1994 ULCC meeting. 

275 



UNIFORM LAW CONFERENCE OF CANADA 

These proposals do not contemplate circulation of further drafts of CCDA and 
PIA beyond the review committee. However, further input on specific issues 
relating to the legislation will be sought from other interested persons and 
organizations. 

2 

ISSUES FOR DISCUSSION 

2.1 DEPARTURES FROM PRINCIPLES 

At the 1992 ULCC meeting it was decided that the drafter should take the 
recommendations from the Issues Paper4 and principles in the Principles Pape� 
as the starting point for the draft legislation, but "should depart from or go 
beyond the recommendations and principles where this is considered advisable in 
the light of comments and further reflection." The departures were to be 
documented. Many of the provisions of CCDA and PIA do depart from or go 
beyond the aforementioned recommendations and principles. These departures 
are documented in the Commentary and summarized below. 1 emphasize that the 
following is a brief summary; a more extensive discussion is found in the 
Commentary. ' 

2.1.1 DMSION OF EFFORT BE1WEEN CCDA AND PIA 

The di:vision of effort between CCDA and PIA does not in itself represent 
a departure from any of the principles previously adopted by the Uniform Law 
Section, but does change some of the assumptions upon which the Principles 
Paper was based. Responsibility would be divided between the two acts in the 
following manner. 

CCDA would still perform most of the functions that comprehensive 
CCDL (provincial and federal) has always fulfilled. However, as is 
explained in section 2.1 .2, CCDA would not require disclosure of a 
calculated annual percentage rate ("APR") in most cases. Instead, it would 
require disclosure of the annual interest rate. 

Except to the extent that it had been decided to depart from those recommendation! 
at the 1992 meeting. 

The following principles were accepted with the indicated modifications: 

Principle 12: clause (b) deleted; 
Principle 14 :  reference to first page deleted. 
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The Interest Act (PIA) would be totally revamped to make it work with 
rather than at cross purposes with provincial and federal CCDL. PIA is 
divided into a general part and a consumer credit part. The general part 
applies to all loans (except where superseded by the consumer part) and 
would basically leave it to the parties to determine interest rates and the 
method of calculating interest. The consumer credit part (Part 2) applies to 
the same types of transactions to which the proposed CCDA applies. 
Where Part 2 of PIA applies it requires disclosure of the annual interest 
rate, sets out requirements for notice of changes in variable rates, and 
prescribes the method of calculating outstanding loan balances. 

CCDA and PIA are designed to work together, but either of them could 
live without the other. CCDA would, however, require some tweaking if 
PIA were not implemented. 

2.1.2 ABANDONING CALCULATED APR 

Principles Affected: 6,7,8 
CCDA, PIA Sections: 
Commentary Discussion: 

CCDA 1 1, 53 
ll.B 

As mentioned . above, CCDA abandons the concept of a calculated APR for 
most consumer credit transactions. In theory, the decision to abandon the 
calculated APR represents a significant departure from the principles mentioned 
above. In reality, the approach to calculating APR adopted in Principle 6 takes 
away the whole point of having a calculated APR: accounting for non-interest 
charges in  a time-rate measure of the cost of credit. Thus, the concept of the 
calculated APR was fatally wounded by Principle 6. The February materials 
administer the coup de grace. Getting rid of the concept of calculated APR greatly 
simplifies CCDA. It should be noted, however, that the concept of calculated 
APR is retained for two situations: brokerage fees; and certain leases of goods. 

2.1.3 CALCULATION OF OUTSTANDING BALANCES 

Principle Affected: 
CCDA, PIA Sections: 
Commentary Discussion: 

8 
PIA 10-15 
II.A, III.D.3-8 

Principle 8 described a method of calculating the balance outstanding on a 
loan that left many commentators confused. This confusion arose partly because 
the method was not well explained in the Principles Paper, and partly because the 
method itself was unduly complex. The proposed method was also open to the 
objection that it invited lenders to use a method of calculating outstanding 
balances - choosing their own compounding period - that would make the APR 
(or interest rate) a less useful comparison tool than it otherwise would have been. 
The balance calculation method proposed in Principle .8 has been replaced by 
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alternative calculation methods described in PIA. One is the "nominal rate 
method"; the other is the "effective rate method". 

2.1.4 M ISLEADING CREDIT ADVERTISEMENTS 

Principle Affected: 
CCDA, PIA Sections: 
Commentary Discussion: 

10 
None 
III.F.1.a 

Principle 1 0  would have prohibited misleading credit advertisements. 
Several commentators pointed out that it was ambiguous and redundant, given 
similar provisions in the Competition Act. Although there arguably is still a place 
in CCDL for the sort of provision contemplated by Principle 10, it has been 
eliminated from CCDA. In addition to the considerations just mentioned, the 
specific disclosure requirements for advertisements make the case for such a 
provision less than compelling. 

2.1.5 METHOD OF RESTRICTING NON-INTEREST CHARGES 

Principle Affected: 
CCDA, PIA Sections: 
Commentary Discussion: 

1� 
CCDA 1 ( 1 )(a),(f),(l),(n),(t),(v), 1 (2),(3), 2, 5-1 1  
III .B.4, III.B.4-8, III.C 

Principle 12 would have allowed credit grantors to "cover costs of setting 
up, documenting or securing a fixed credit agreement". In retrospect, the main 
problem with this principle is simply that it is too open-ended. It would create too 
many opportunities for unscrupulous lenders and too much uncertainty for 
scrupulous lenders, consumers and administrators. The approach that has been 
substituted for Principle 12 is more complicated in appearance, but in the end 
should provide greater certainty. Under the approach adopted in CCDA, 
permitted non-interest charges fall into four careful ly defined categories: 

loan setup charges; 
flat charges ;  
prepayment charges; 
default charges. 

Although certain issues relating to these categories of charges are outstanding 
(see section 2.2.4 ), it should at least be easier to decide whether a particular 
charge comes within one of these categories than it would have been to decide 
whether the charge came within Principle 12. 

2.1.6 REVISED APPROACH TO RLRF PROGRAMS 

Principle Affected: 18 
CCDA, PIA Sections: CCDA 1(1 )(f), 15 
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Commentary Discussion: III.F.2.c 

The decision to abandon the calculated APR for most purposes made it 
necessary to make a decision with respect to rebate or low rate financing 
("RLRF") programs.6 One option would have been to make another exception to 
the decision to abandon the calculated APR, and to retain the concept in the case 
of RLRF programs. However, CCDA takes a different approach. It requires any 
rebate that is given to cash customers to be given to credit customers as well. 
When all is said and done, the effect of this would be to prevent car 
manufacturers (the main users of RLRF programs) from offering low rate 
financing or rebates as alternatives within the same program. As explained below 
(see section 2.2.4.4), this has proved to be controversial (but no more so than the 
existing approach and the approach proposed in  Principle 18). 

2.2 ISSUES RAISED BY COMMENTATORS 

I turn now to issues that have been raised by commentators. This is not 
quite accurate, because in some cases the commentators were simply responding 
to issues that were raised in the draft legislation in  the form of "alternative boxes". 
In any event, this section deals with points that were made by commentators. It 
must be emphasized that i t  does not deal with every point raised by the 
commentators. For the most part, I do not mention drafting points. I also omit 
some points that, although they raise policy issues, are at a level of detail that I 
think it would be more appropriate for the review committee to address. 

To illustrate the sort of point that might not get mentioned if it were not 
being used for illustration, I refer to a comment on CCDA's definition of 
"borrower". The comment noted that the definition "does not seem td contemplate 
that there may be more than one borrower - if there is more than one borrower, 
the legislation should be clear as to whether or not delivery of a disclosure 
statement or renewal statement is sufficient if given to only one of the borrowers". 
This is an important point - indeed, it is both a drafting point and a policy point 
(Should both or all borrowers get the disclosure statements?). However, it is at a 
level of detail where it is probably best dealt with in a forum other than a plenary 
session of the Uniform Law Section. 

2.2.1 ISSUES NOT ADDRESSED BY DRAFT ACTS, COMMENTARY 

The commentators raised a few issues that the draft acts and commentary 
simply did not address, or addressed in a very cursory manner. The major issues 
in this category, and my suggested disposition, are described briefly below. 

Previously, I referred to "rebate or low cost" (RLCF) programs. Substituting "rate" 
for "cost" seems to make the label a more accurate description of the programs. 
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2.2.1.1 Guarantors 

A commentator pointed out that CCDA does not deal with disclosure to 
guarantors. This is an important issue, and something should perhaps be said 
about this in CCDA. On the other hand, some provinces - Alberta comes to mind 
- may have legislation dealing specifically with disclosure to guarantors. Care 
would have to be taken to ensure that the uniform legislation is not inconsistent 
with such special-purpose legislation. 

2.2.1.2 

Recommendation: 

• Consideration should be given to including specific disclosure 
requirements in favour of guarantors in CCDA. 

The form, content and timing of such disclosure would be 
determined by the review committee after further consultation and 
discussion. 

Timing of Advances 

A commentator pointed out that PIA does not specify when advances -
especially advances consisting of the supply of goods or services - are considered 
to occur. This is important in terms of when interest can begin to accrue. For 
example, the act could specify that an advance consisting of the supply is goods is 
considered to occur only when the goods are delivered to the buyer. In fact, when 
I was drafting CCDA I did consider including such a provision. But I abandoned 
the idea because I thought there would have to be too many exceptions to any 
proposed rule. However, I think this merits further consideration. 

2.2.1.3 

Recommendation: 

The review committee should consider whether it is practical and 
desirable for PIA to specify when advances are considered to occur, 
and if so, what the rule should be. 

Remedies and Penalties 

Several commentators commented on the remedies and penalties provided, 
or not provided, by the two acts. The only remedial provisions are PIA sections 16 
and 17 and CCDA section 13. PIA section 16 deals with the case where the 
annual rate is not expressly stated, and restricts the lender to the lesser of the 
"statutory rate" and a rate that can be inferred from the terms of the agreement. 
Section 17 deals with the situation where an annual rate is stated but there is a 
discrepancy between the stated rate and an "implicit rate" that can be calcul�ted 
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from the terms of the agreement.7 CCDA section 13 provides for the recovery of 
overpayments. The following points can be made about these remedies: 

• The PIA remedies are much less harsh on lenders than are the 
corresponding provisions of the Interest Act, especially when interest rates 
are high. 

CCDA provides no administrative or penal sanctions, and the only civil 
remedy it provides is the right to recover overpayments. In contrast, 
existing CCDL typically deprives a lender who has failed to make the 
required disclosure of all credit charges. Usually, there is some sort of 
saving provision, such as an opportunity for the lender to recover credit 
charges if it can show that the borrower in question was not misled by the 
omission or error. 

The basic problem is this. If one tries to structure civil remedies so that they 
emphasize fairness in the particular case, one runs the risk of having a toothless 
statute. More often than not, it will be difficult for borrowers to show that they 
have suffered significant damages as a result of non-disclosure or  improper 
disclosure, and it would not be worth the effort for them to assert their rights if 
they had to prove actual damage. Thus, lenders would not have much to lose by 
ignoring the disclosure requirements. On the other hand, imposing very severe 
consequences, such as depriving the lender of all interest or limiting it to 5% 
interest (where prevailing rates are high) has the potential to  cause unfair results 
in the particular case. It might be argued that this is the price that has to be paid 
to have a more or less self-enforcing (or borrower enforced) statute. However, the 
case law concerning section 6 of the Interest Act illustrates that one consequence 
of imposing unduly harsh remedies for breach of a disclosure requirement is that 
the courts will bend over backwards to find that the requirement has not been 
breached. This results in very strange interpretations of the provision in question, 
which ultimately defeat the whole purpose of the provision. 

In their present form, PIA and CCDA probably go about as far as one 
could go to be fair to lenders in the particular case.8 It should be noted, however, 
that it was recognized in the Commentary that the acts, particularly CCDA, were 
missing their teeth. I t  was contemplated that the teeth would be added later. 

The procedure for calculating the implicit rate is essentially the same procedure 
that would be used to calculate the APR under existing CCDL. 

Although one commentator did object to PIA section 16 on the basis that it still 
imposed arbitrary penalties on lenders, even if the penalty was not as harsh as 
under the existing Interest Act. 
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Recommendation: 

The review committee should consider what combination of civil 
remedies and, perhaps, penal or administrative sanctions would best 
achieve the object of encouraging lenders to comply with the 
requirements of CCDA and PIA while minimizing the potential for 
unfair results in particular cases. 

Verification Agreements 

A commentator raised the issue of whether account verification agreements 
should be prohibited or restricted. This is the sort of agreement where borrowers 
are required to inform the lender within, say, 1 5  days of receiving their statement 
of account of any errors in the statement. The agreement then might go on to 
provide that if the borrower does not notify the lender within that period of time, 
the account is conclusively deemed to be accurate (except where the deeming rule 
would favour the borrower) . For some types of errors it is possible to sympathize 
with the lender's point of view. It is probably not too much to ask that a borrower 
look at a statement of account within a short time after receiving it to confirm 
that the charges that appear on it were actually authorized. The borrower is 
usually in a better position to tell whether charges have been authorized than is 
the issuer. However, it seems patently unreasonable to expect a consumer 
borrower to pick up subtle mathematical errors that may have been made by the 
lender. There would seem to be a good case for imposing reasonable restrictions 
on how far lenders can protect themselves through account verification 
agreements. On the other hand, I am not sure that uniform CCDL is necessarily 
the best home for such restrictions. 

Recommendation: 

The review committee should consider whether it is desirable for uniform 
CCDL to contain any restrictions on the contents of account verification 
agreements. 

2.2.2 APPLICATION OF ACTS: BUSINESS LOANS 

CCDA, PIA sections: 
Commentary Discussion: 

CCDA 3, PIA 4 
Ill .  A 

Some commentators expressed sympathy for including certain business 
loans within the ambit of CCDA and PIA Part 2. In particular, support was 
expressed for the "alternative box" in CCDA section 3. The alternative would 
make CCDA and PIA Part 2 applicable to business loans unless the parties agree 
that they should not apply. In principle, I think there is ample justification for 
including certain business loans within the ambit of these acts. However, the 
considerations discussed in the Commentary make me hesitant to suggest 
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extending CCDL into the business loans arena. The problem is one of 
distinguishing business loans that should be covered from those that should not. 
The approach suggested in the alternative box is i ntended to finesse this problem 
by letting the parties decide for themselves. But this  approach is only a partial 
solution. For one thing, the borrower in a business loan could easily be more 
sophisticated and in a stronger bargaining position than the lender. Although the 
application of CCDL to such situations would be inappropriate, the lender might 
not be able to take advantage of the "contracting out" provision. 

Recommendation: 

CCDA and PIA Part 2 should not apply to any business loans unless 
a method can be found of l imiting their application to business 
loans to which they clearly ought to apply. 

2.2.3 BROKERAGE FEES 

CCDA, PIA sections: 
Commentary Discussion: 

CCDA 1 1  
III.C.5 

The CCDA approach is to require brokerage fees to be disclosed in a 
calculated APR. In addition, no brokerage fee could be imposed or collected in  
respect of a loan in  which the broker or  an "associate" of  the lender was the 
lender. One commentator thought that nm'I-interest brokerage fees should not be 
permitted at all in respect of consumer mortgage lending. The argument would be 
that even where the broker is independent of the knder, the broker's fee can be 
built in to the interest rate charged on the loan. In effect, the lender would pay 
the brokerage fee, and would then recover i t  from the borrower by way of 
interest. That i s  certainly a plausible approach, although at the moment I am 
incl ined to support the position taken in CCDA, which opts for d isclosure over 
prohibition. 

Recommendation: 

The current approach of CCDA to brokerage fees should be 
maintained unless the review committee is convinced, after 
consultation, that brokerage fees (paid by the borrower) should be 
prohibited in consumer mortgage lending. 

2.2.4 NON-INTEREST CHARGES 

CCDA, PIA Sections: 
Commentary Discussion: 

CCDA 1( 1)(a),(f),(l),(n),(t),(v), 1 (2),(3), 2, 5-1 1  
III .B.4, I I I .B.4-8, II I.C 
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2.2.4.1 Loan Setup Charges 

Loan setup charges are specific charges, such as appraisal fees or legal 
fees, imposed in connection with setting up a loan. CCDA section 7 would only 
permit such charges where the charge relates to an amount paid to an unrelated 
third party. It would not permit recovery of the salary of an in-house lawyer or 
appraiser. However, it also provides that this rule can be modified by regulation. 
The Commentary states that there is no reason in principle to distinguish between 
services performed in-house and "out-house". There is a practical problem, 
however, in monitoring charges for the former to ensure that they are realistic. 
That is why it was left to the regulations to determine circumstances in which in­
house services could be charged back as loan set-up charges. A couple of 
commentators strongly supported the proposition that in-house services should be 
on the same footing as out-house services. On the other hand, one commentator 
thought that caps should be placed on loan set-up charges. However, I do not see 
a justification for that, at least in the case of services provided by an independent 
third party. 

Recommendation: 

No change at this time. 

2.2.4.2 Flat Charges · 

A flat charge under CCDA is simply a charge that does not vary with the 
amount of the loan. A lender would not have to justify a flat charge or ascribe it 
to anything in particular. But the charge must be constant, or flat, for a given 
category of loans. And there could be only one flat charge per fixed loan, except 
that the lender could impose a flat charge upon renewal. Moreover, CCDA would 
place caps on the amount of flat charges. It proposes caps of $100 for mortgage 
loans and $25 for non-mortgage loans, subject to adjustment by regulation. There 
would be no caps on flat charges for open credit: reliance would instead be placed 
on consumer resistance to flat charges. 

Opposing views were expressed on this subject. One commentator thought 
that caps should apply to open credit flat charges as well as to those for fixed 
loans. Others thought that there should be no caps on flat charges, because 
market mechanisms would keep these charges down for fixed credit and the 
monetary caps would quickly become out of date. Another commentator thought 
that if there were to be any caps, they should be in the regulations. 

Another commentator raised a concern regarding flat charges in the 
context of renewal agreements. This commentator pointed out that this could 
provide an unscrupulous lender with a way around the cap on flat charges. It 
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could provide for a loan to be renewed every few months and slap on a $25 
renewal fee each time. One solution would be to allow a flat charge in respect of 
a renewal fee only once in any given calendar year. 

2.2.4.3 

Recommendation: 

No change for now, but the review committee should consult further 
regarding the need for monetary caps on flat charges, and on 
whether it  is necessary to impose additional restrictions on flat 
charges for renewals. 

Default Charges 

Section 10 has an alternative box. Most commentators preferred the 
flexibility of the alternative, and thought that it would provide reasonable 
protection to borrowers. One commentator thought the alternative would give too 
much leeway to creditors. 

Recommendation: 

Adopt alternative section 1 0  for now. 

2.2.4.4 Rebates 

Section 15 requires that any rebate given to cash customers also be given 
to credit customers. One commentator thought this would discourage merchants 
from giving discounts to cash customers. What it will do, I think, is discourage 
merchants from selling goods at an inflated price and then offering cash buyers a 
discount and credit  customers "interest free credit". Special problems are raised 
by RLRF programs, partly because of the number of parties involved. One 
commentator, insisted that consumers are not misled in the slightest by RLRF 
programs, and that such programs benefit both manufacturers and consumers. 

Recommendation: 

No change for now, but the review committee should consider this 
issue carefu lly to ensure that the suggested approach is appropriate. 
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2.2.5 BALANCE CALCULATION METHOD 

CCDA, PIA Sections: 
Commentary Discussion: 

PIA 10-15 
III.D.3-8 

As already mentioned, PIA provides for alternative balance calculation 
methods: the nominal rate method and the effective rate method. There was not a 
great deal of adverse comment on PIA in general, or the balance calculation 
provisions in particular. However, one commentator suggested that there was no 
market or logical reason to have more than one balance calculation method. I 
think this commentator preferred the nominal rate method. Another commentator 
objected that going from a "quasi-effective rate method" (Interest Act section 6) to 
a true effective rate method would be very costly and disruptive, and would have 
little if any benefit. 

Recommendation: 

No change for now, but the review committee should consult further 
regarding the appropriate balance calculation method(s). 

2.2.6 TIMING OF DISCLOSURE: "COOLING OFF PERIODS" 

CCDA, PIA Sections: 
Commentary Discussion: 

CCDA 1 1, 26, 29, 30 
I I I .C.S, Ili .F.2.d, I I I .F.3 .a 

Several sections or alternative sections in CCDA would provide a l imited 
"cooling-off' period to consumer borrowers. The most important cooling-off period 
is the one provided in section 30 regarding mortgage loans. The main part of the 
section would give the borrower 48 hours after receiving the initial disclosure 
statement within which to decide not to proceed with the loan. The only charges 
for which the borrower would be liable in such a case would be accrued interest 
(if the funds had already been advanced), and loan setup charges relating to 
expenses already incurred by the lender. An alternat ive box would have relieved 
the borrower of liabil ity for any expenses. Several commentators objected to the 
alternative box, on the basis that it would prevent lenders from recovering 
legitimate expenses incurred on the borrower's behalf. Several commentators 
thought that a provision for waiving this right in cases of special urgency should 
be incorporated into the section. 

286 



APPENDIX J 

Recommendation: 

• Section 30 should be retained without the alternative box. 

• A provision should be included in  section 30 that would allow 
borrowers who need funds without delay to waive the 
"cooling-off' period. 

2.2. 7 INDEXED RATES: DEFINITION 

CCDA, PIA sections: 
Commentary Discussion: 

PIA l(l)(i), 7 
III.D.2.b, III .F.4 

The most significant aspect of an indexed rate is that lenders would not be 
required to give advance notice of changes in such a rate. No commentators 
objected to that aspect of indexed rates. However, some commentators thought 
that the main definition of "indexed rate" was too narrow, as it would not apply to 
a lending institutions's own prime rate. That is, a financial institution could not 
use its own prime rate as an index. However the definition of "indexed rate" 
provides for the designation of approved indexes by regulation. It was intended 
that the regulations could designate financial institutions' prime rate as approved 
indexes. 

· 

Recommendation: 

No change at this time. 

2.2.8 BALLOON PAYMENT AGREEMENTS 

CCDA, PIA Sections: 
Commentary Discussion: 

No specific sections 
Ili.F.6 

CCDA does not contain any special "balloon payment" provisions. It 
assumes that the requirement to disclose the amount and timing of all payments 
would reveal the existence of a balloon payment provision. The Commentary 
discusses certain perceived disadvantages of balloon payment provisions, so far as 
consumer understanding of the cost of credit is concerned. It points out that 
Quebec does not al low balloon payment loans, and that one commentator on the 
Principles Paper had expressed support for the Quebec approach. CCDA does not 
take that approach, but the Commentary suggested that, if necessary, balloon 
payment features could be given special prominence in a disclosure statement. 
One commentator on the February materials also expressed sympathy for the 
Quebec approach. This commentator and another commentator supported the 
prominent disclosure of balloon payment features. 
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Recommendation: 

The disclosure requirements relating to fixed credit agreements 
should require that balloon payment features be given special 
prominence in a disclosure statement. 

2.2.9 OPEN CREDIT ADVERTISING 

CCDA, PIA sections: 
Commentary Discussion: 

CCDA 39, 46 
III.G.3 

One commentator supported the recommendations of the Credit Cards in 
the Nineties Report issued by the House of Commons Standing Committee on 
Consumer and Corporate Mfairs. The Standing Committee called for disclosure 
of a variety of information about the cost of credit, including the APR, in credit 
card advertising. CCf A opted for an approach that would require the 
advertisement to provide a toll-free number where information about the 
agreement could be obtained. For credit card advertising, this information would 
only be required in the case of advertising by a particular issuer.9 The theory 
behind requiring a toll-free number instead of the actual information was that in 
many cases the information on any type of printed advertisement or form would 
be out of date by the time a consumer saw it. I thought and still think that a toll­
free number would be more useful. 

Recommendation: 

No change at this time. 

2.2.10 LEASES OF GOODS 

One commentator pointed out that the provisions regarding calculation and 
disclosure of the cash value and APR were too important to be dealt with by 
regulation. The same commentator and another commentator suggested that it the 
legislation should perhaps regulate the calculation of the option price, since this is 
akin to calculating the balance outstanding on a supplier loan that is being 
prepaid. Finally, this commentator suggested that it might be appropriate to deal 
with consumer leases in separate uniform legislation. This latter is certainly a 
point worth considering. Some of the issues that arise with respect to consumer 
leases are more closely related to sale of goods issues than consumer credit issues. 

It would be impossible to provide cost of credit information in credit card "brand" 
advertising, since different issuers offer cards with different rates and charges 
under the same brand name. 
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However, in the absence of uniform legislation relating specifically to consumer 
leases, it is appropriate to deal with disclosure issues relating to consumer leases 
in uniform CCDL. 

Recommendation: 

For the time being, CCDA should continue to deal with 
disclosure requirements for long-term consumer leases. 

The requirements for disclosure of APR and cash value should be 
incorporated into CCDA, rather than being left to regulation. 

• The review committee should consider the feasibility of including 
provisions regulating the manner of calculating the option price for 
a consumer lease, although this is probably the sort of topic that is 
more appropriately dealt with in uniform legislation relating to 
consumer leasing. 
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Title 

Year First 

Adopted 

and Recom- Subsequent Amend­

mended ments and Revisions 

Accumulations Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1968 

Arbitration Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1990 

Bills of Sale Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1928 Am. '31, '32; Rev '55; 

Am. '59, '64, '72. 

Bulk Sales Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1920 Am. '21, '25, '38, '49; Rev. 

'50, '61. 

Change of Name Act 

Child Evidence Act . 

. . . . . . . . . . . . .  1987 

Child Status Act . . . . . .  . 
Condominium Insurance Act . .  

Conflict of Laws Rules for Trusts Act . . . .  

Conflict of Laws (Traffic Accidents) Act . . . . .  

Contributory Fault Act . . . .  

Contributory Negligence Act . . . . . . . . .  . 
Court Orders Compliance Act . . . . . . . . . . . . 
Criminal Injuries Compensation Act 

Custody Jurisdiction and Enforcement Act 

Defamation Act . . .  

Dependants' Relief Act 

Devolution of Real Property Act 

Domicile Act . 

Effect of Adoption Act 

Enforcement of Canadian Judgments Act 

Evidence Act . 

· Affidavits before Officers 

· Foreign Affidavits 

· Hollington v. Hewthorne . . .  

· Judicial Notice of Acts, Proof of State 

Documents . .  

• Photographic Records . . . . 
- Russell v Russell . . . . . .  . 

· Use of Self-Criminating Evidence Before 

Military Boards of Inquiry 

Family Support Act 

Fatal Accidents Act . .  

. . . . .  1993 

. . .  1980 

. . ' . .  ' 1971 

Rev '82; Am. '91. 

Am. '73 

. . . . . . .  1987 Am '88 

. . . . .  1970 

1984 

1924 Rev '35, '53; Am. '69. 

1992 

1970 

. 1974 

Rev '83 

Rev. '81. 

. 1944 Rev. '48; Am '49, '79. 

. . . . .  1974 

. . . . . . . . . . . .  1927 Am '62 

1961 
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Foreign Arbitral Awards Act . . . . . . . . . . . . . . . . . . . . . . . . . . .  1985 

Foreign Judgments Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1933 

Foreign Money Claims Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1989 

Formal Validation Recognition of Advance 

Health Care Directives . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1992 

Franchises Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1984 

Frustrated Contracts Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1948 

Highway Traffic 

- Responsibility of Owner & Driver for 

Accidents . . . . . . . . . . . . . .  1962 

Hotelkeepers Act . . . . . . . . . . . . .  1962 

Human Tissue Donation Act . . . . . . . . . . . . 1989 

Information Reporting Act . . . . . . . . . . . . . . . . . . .  1977 

Intercountry Adoption (Hague Convention) Act . . . . . . . . . . . . . 1993 

Inter-Jurisdictional Child Welfare Orders Act . . . . . . . . . . . . . . . 1988 

1981 

1986 

. . . . . . . . . . . . .  1985 

Rev. '64. 

Rev. '85. 

Rev. '74. 

International Child Abduction Act . . . .  

International Commercial Arbitration Act 

International Sale of Goods Act 

International Trusts Act . 1987 Am '88 

Interpretation Act . . .  

Interprovincial Subpoenas Act 

Intestate Succession Act 

Judgment Interest Act . 

Jurors' Qualification Act . 

Legitimacy Act . 

Limitation of Actions Act 

Limitations Act . . 
- Convention on the Limitation Period in 

. . . . . . . . . . . . . .  1938 Am. '39; Rev. '41, Am. 

'48; Rev '53, '73; Rev. 

'84. 

. . . . . . . . . . . . . .  1974 

. . 1925 

. 1982 

. . 1976 

. . . . . . . . . . . . . 1920 

Am. '26, '50, '55; Rev. '58; 

Am '63; Rev '85. 

Rev '59 . 

. . . . . .  1931 Am. '33, '43, '44 
. . . . . . . . . . .  1982 

the International Sale of Goods . 1976 
Maintenance and Custody Enforcement Act . . . . . . . . . . . . . . . 1985 

Married Women's Property Act 

Medical Consent of Minors Act 

Mental Health Act 

Occupiers' Liability Act . 

Partnerships Registration Act 

Perpetuities Act 

. .  1943 

1975 

. . . . . . .  1987 

. . . . . . . . . .  1973 

. . . . . . . . . . . . 1938 

. . . . . . . . . .  1972 
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Year First 

Adopted 

Title 

and Recom- Subsequent Amend­

mended ments and Revisions 

Personal Property Security Act . . . . . . . . . . . . . . . . . . . . . . . . . .  1971 Rev. '82. 

Powers of Attorney Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1978 

Presumption of Death Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1960 Rev. '76. 

Proceedings Against the Crown Act . . . . . . . . . . . • . . . . . . . . . .  1950 

Products Liability Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1984 

Reciprocal Enforcement of Judgments Act . . . . . . . . . . . . . . . . .  1924 Am. '25; Rev. '56; Am. 

'57; Rev. '58; Am. '62, '67, 

'89. 

Reciprocal Enforcement of Maintenance 

Orders Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1946 Rev. '56, '58; Am. '63, '67, 

'71; Rev. '73, '79; Am. '82; 
Rev, '85. 

Reciprocal Enforcement of Judgments 

(United Kingdom) Act . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1982 

Recognition of Foreign Health Care Directives . . . . . . . . . . . . . 1992 

Regulations Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1943 Rev. '82 

Regulatory Offences Procedure Act . . . . . . . . . . . . . . . . . . . . .  1992 

Retirement Plan Beneficiaries Act . . . . . . . . . . . . . . . . . . . . . .  1975 

Sale of Goods Act . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1981 Rev. '82; Am '90. 
Service of Process by Mail Act 

Statutes Act . . . . . . . . . . . . . . . . . . . . . . 
Survival of Actions Act 

Survivorship Act . . 

Testamentary Additions to Trusts Act . . .  

Trade Secrets Act . . . . . . . . . . . . . . . . . . 

Transboundary Pollution Reciprocal 

Access Act . . . . . . . . . . . . . . . . . . . . .  . 
Trustee (Investments) . . . . . . . . . . . .  . 
Trusts, Conflict of Laws . . . . . . . . . 
Variation of Trusts Act . 

Vital Statistics Act . . . . .  . 

Warehousemen's Lien Act . . 

Warehouse Receipts Act . . . . . . . . . .  . 

Wills Act 

- General . . . . . . . . . . . . . . . . . . . . .  . 

- Conflict of Laws . . . 

- International Wills 

- Section 17 revised 

. . . . . . . . . .  1945 

. . . . . . . . . . . . . . .  1975 

. . . . . . . . . .  1963 

. . . . . . . . . . . . .  1939 

. . . . . . . 1968 

. . . . . .  1987 

1982 

1957 

Am. '49, '56, '57; Rev. '60, 

'71 

Am. '70. 
i987 Am '88. 
1961 

. . 1949 Am. '50, '60, Rev. '86. 

. 1921 

. . . . . . . . . . . . . . .  1945 

1953 

. . . . . . . . . . . .  1966 
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TABLE I 

Title 

Year First 

Adopted 

and Recom- Subsequent Amend­

mended ments and Revisions 

- Substantial Compliance . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1987 
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TABLE II 

UNIFORM ACfS PREPARED, ADOPTED AND RECOMMENDED FOR 

ENACfMENT WHICH HAVE BEEN SUPERSEDED BY OTHER ACfS, 

WITHDRAWN AS OBSOLETE, OR TAKEN OVER BY OTHER ORGANIZATIONS 

No. of Juris-

year dictions 

Title Adopted Enacting 

Assignment of Book 1928 10 

Debts Act 

Conditional Sales Act 1922 7 

Cornea Transplant Act 1959 11 

Corporation Securities 1931 6 

Registration Act 

Extra-Provincial Custody 1975 8 

Enforcement Act 

Fire Insurance Policy 

Act 

Foreign Arbitral Awards 

Act 

Highway Traffic 

- Rules of the Road 

Human Tissue Act 

Human Tissue Gift Act 

Landlord and Tenant 

Act 

Life Insurance Act 

Pension Trusts and Plans 

- Appointment of 

Beneficiaries 

- Perpetuities 

Reciprocal Enforcement 

of Tax Judgments Act 

Testators Family 

Maintenance Act 

1924 

1985 

1955 

1965 

1970 

1937 

1923 

1957 

1954 

1965 

1945 

9 

1 

3 

6 

10 

4 

9 

8 

8 

None 

4 

Year 

Withdrawn Superseding Act 

1980 Personal Property Security Act 

1980 Personal Property Security Act 

1965 Human Tissue Act 

1980 Personal Property Security Act 

1981 Custody Jurisdiction and 

1933 

1986 

1970 

1989 

1954 

1933 

1975 

1975 

1�80 

1974 

Enforcement · Act 
* 

International Commercial 

Arbitration Act 
* *  

Human Tissue Gift Act 

Human Tissue Donation Act 

None 

* 

Retirement Plan 

Beneficiaries Act 

In part by Retirement Plan 

Beneficiaries Act and in part by 

Perpetuities Act Dependants' Relief 

Act 

None 

* Since 1933 the Fire Insurance Policy Act and the Life Insurance Act have been the responsibility 

of the Association of Superintendents of Insurance of the Provinces of Canada (see 1933 

Proceedings, pp. 12, 13) under whose aegis a great many amendments and a number of revisions 
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TABLE II 

have been made The remarkable degree of uniformity across Canada achieved by the Conference 

in this field in the nineteen twenties has been maintained ever since by the Association. 

** The Uniform Rules of the Road are now being reviewed and amended from time to time by the 

Canadian Conference of Motor Transport Authorities. 

295 



* 
0 

TABLE III 

UNIFORM ACTS NOW RECOMMENDED SHOWING THE JURISDICTIONS 
THAT HAVE ENACTED THEM IN WHOLE OR IN PART, WITH OR 

WITHOUT MODIFICATIONS, OR IN WHICH PROVISIONS SIMilAR IN 
EFFECT ARE IN FORCE 

indicates that the Act lzas been enacted in part. 

indicates that tlze Act lzas been enacted with modifications. 

indicates that provisions similar in effect are in force. 

t indicates that the Act has since been revised by tlze Conference. 

Accumulations Act - Enacted by N.B." sub nom. Property Act; Ont. ('66). Total: 2. 

Arbitration Act - Enacted by Alta. ('91); Ont. ('91); Sask. ('92); N.B. ('92). Total: 4. 

Assignment of Book Debts Act - Enacted by Man. ('29, '51, '57). Total: 1. 

Bills of Sale Act - Enacted by Alta.t ('29); Man ('29, '57); N.B." ('52); Nfld.• ('55); N.W.T.• ('48); N.S. 
('30); P.E.l.* ('47, '82). Total: 7. 

Bulk Sales Act - Enacted by Man. ('51); N.B.t ('27); N!ld.• ('55); N.s.•; Yukon ('56). Total: 5. 

Change of Name Act - B.C.' ('60) sub nom. Name Act; Man.('88), N.B.• ('87) 

Child Abduction (Hague Convention) Act - Enacted by Alta. ('87); B.C. ('82); Man. ('82); N.B.' ('82); 

Nfld. ('83); N.S. ('82); N.W.T.0 ('87); Ont. ('82) sub nom. Children's Law Reform Act s. 46; P.E.1.• 
('84) sub nom. Custody Jurisdiction and Enforcement Act; Que.' ('84); Sask. ('86); Yukon ('81). 

Total: 12. 

Child Status Act - Enacted by B.C." ('78) sub nom Family Relations Act; N.B. ('80) sub nom . Family 
Services Act; P.E.I. ('87). Total: 3. 

Condominium Insurance Act - Enacted by B.C ('74) sub nom.  Strata Titles Act; Man. ('76); Yukon 
('81). Total: 3. 

Conflict of Laws Rules for Trusts Act - Enacted by N.B. ('88); B.C. ('90) Total 2 

Conflict of Laws {Traffic Accidents) Act - Enacted by Yukon ('72). Total: 1. 

Contributory Negligence Act - Enacted by Alta.t ('37); B.c.• ('60) sub nom. Negligence Act; N.B.• ('25, 

'62); Nfld.• ('51); N.W.T.• ('50); N.S. ('26, '54); P.E.J.X ('78); Sask. ('44); Yukon• ('55). Total: 9. 

Court Orders Compliance Act 
Criminal Injuries Compensation Act - Enacted by Alta.t ('69); B.C. ('72); N.B." ('71); Nfld." ('68); 

N.W.T.' ('89); Ont. ('71); Yukon• ('72, '81). Total: 7. 

Custody Jurisdiction and Enforcement Act - Enacted by Man ('83); N.B.' ('80); Nfld.• ('83); P.E.I." 
('84). Total: 4. 

Defamation Act - Enacted by Alta.t ('47); B.C.* sub nom. Libel and Slander Act; Man. ('46); N.B.* 

('52); N!ld.• ('83); N W.T.• ('49); N S * ('60); Ont * ('80) sub nom Libel and Slander Act, s. 24; 

P.E.I. ('48, '87); Yukon ('54, '81). Total: 10. 

Dependants' Relief Act - Enacted by Man. ('90); N.B.• ('59); N.W.T.* ('74); Ont. ('73) sub nom . 

Succession Law Reform Act, 1977: Part V; P.E.I. ('74) sub nom. Dependants of a Deceased Person 
Relief Act; Yukon ('81). Total: 6. 

Devolution of Real Property Act - Enacted by Alta. ('28); N.B.• ('34); N.W T." ('54) ; P.E.I. * ('39) sub 

nom. Probate Act: Part V; Sask ('28); Yukon (54). Total: 6 

Domicile Act - 0. 
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Effect of Adoption Act - Enacted by N.B.� ('80); N.W.T. ('69); P.E.I.'. Total: 3. 
Enforcement of Canadian Judgements Act: Enacted B.C. ('92) . 

Evidence Act - Enacted by Alta. ('47, '52, '58); B.C. ('32, '45, '47, '53, '77); Can. ('42, '43); Man.• ('57, 
'60); Nfld. ('54); N.W.T.• ('48); N.S. ('45, '46, '52); P.E.I."' ('39); Ont.* ('45, '46, '52, '54); Sask. ('45, 
'46, '47); Yukon• ('55). Total: 11. 

Extra-Provincial Custody Orders Enforcement Act - Enacted by Alta.t ('77); B.C.t ('76); Man.t ('82); 
Nfld.t ('76); N.W.T.t ('81); N.S.t ('76); Ont.t ('82); Sask.t ('77). Total: 8. 

Family Support Act - Enacted by B.c.• ('78) sub nom. Family Relations Act; Yukon" ('81) Total: 2. 
Fatal Accidents Act -Enacted by N.B."' ('69); N.W.T.t ('48); Ont. ('77); sub nom. Family Law Reform 

Act: Part V; P.E.l.". Total: 4. 

Foreign Arbitral Awards Act - Enacted by B.C.('85).[0ther jurisdictions have enacted, in addition or 
instead, the International Commercial Arbitration Act that supersedes this Act.] 

Foreign Judgments Act - Enacted by N.B.0 ('50); Sask. ('34). Total: 2. 
Foreign Money Claims Act · Enacted by B.C. ('90); Ont.• ('84) sub nom. Courts of Justice Act s.l21. 
Frustrated Contracts Act - Enacted By Alta.t ('49); B.C. ('74); N.B. ('49); Nfld. ('56); N.W.T.t ('56); 

Ont. ('49); Yukon ('81). Total: 7. 
Highway Traffic and Vehicles Act, Part III: Responsibility of Owner and Driver for Accidents • 0. 
Hotelkeepers Act · Enacted by N.B:'. Total: 1. 
Human Tissue Donation Act - Enacted P.E.I. ('91); Ont." sub nom. Human Tissue Gift Act; B c.• ('72) 

sub nom. Human Tissue Gift Act. 
Information Reporting Act 
Inter-Jurisdictional Child Welfare Orders Act 
International Commercial Arbitration Act · Enacted by Alta. ('86); B.c.• ('86); Can ('86); Man. ('87) ; 

N.B. ('86); Nfld. ('86); N.W T. ('86); N S ('86); Ont ('86); P.E.I. ('86); Que.' ('86) sub nom. Civil 
Code, Code of Civil Procedure; Sask. ('88); Yukon ('86). Total: 13. 

International Sale of Goods Act · Enacted by B.C. ('90,'92); Alta. ('90) sub nom. International 
Conventions Implementation Act; Sask. ('91); Man. ('89); Ont. ('88); Que.' ('91); N B. ('89); P.E.I. 
('88); N.S. ('88); Nfld. ('89); Yukon ('92); N.W T. ('88); Canada ('91). Total 13. 

International Trusts Act - Enacted by B.C. ('89); Alta ('90) sub nom. International Conventions 
Implementation Act; Nfld. ('89); P.E.I. ('89); N.B. ('88); Man. ('93). Total 6. 

Interpretation Act · Enacted by Alta.• ('80); B.C. ('74); N.B.�; Nfld.• ('51); N.W.T.0 ('88); P.E.J.• ('81); 
Que.•; Sask.• ('43); Yukon* ('54). Total: 9. 

Interprovincial Subpoenas Act · Enacted by Alta. ('81); B C ('76); Man. ('75); N.B.0 ('79); Nfld.• ('79) ; 
N.W.T.• ('76); Ont. ('79); P.E.I. ('87); Sask.• ('77); Yukon ('81). Total: 10. 

Intestate Succession Act · Enacted by Alta.t ('28); B.C. ('25); Man.• ('27, '77) sub 110111 . Devolution of 
Estates Act; N.B o ('26); Nfld. ('51); N.W.T.0 ('48); Ont o ('77) sub 110111 . Succession Law Reform 

Act: Part II; P.E.I.* ('39) sub 110111 . Probate Act: Part IV; Sask. ('28); Yukon• ('54). Total: 10 
Judgment Interest Act - Enacted by N B.'; Nfld. ('83) Total: 2 
Jurors Act (Qualifications and Exemptions) · Enacted by B.C. ('77); sub 110111 . Jury Act; Man. ('77); 

N.B.•; Nfld. ('81); P.E.I • ('81) Total: 5. 
Legitimacy Act · Enacted by Alta ('28, '60); Man ('28, '62); N.W.T.0 ('49, '64); N.S."; Ont. ('21, '62); 

P.E.I. * ('20) sub nom . Children's Act: Part I; Sask.• ('20, '61); Yukon* ('54). Total: 8. 
Limitation of Actions Act · Enacted by Alta • ('35); Man • ('32, '46); N.B.* ('52); N W.T.* ('48); P.E.I * 

('39); Sask ('32) ; Yukon ('54) Total: 7. 
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Maintenance and Custody Enforcement Act - Enacted by B.C.x ('88) sub nom. Family Maintenance and 

Enforcement Act. 

Married Women's Property Act - Enacted by Man. ('45); N.B.0 ('51); N.W.T. ('52, '77); Yukono ('54). 

Total: 4. 
Medical Consent of Minors Act - Enacted by N.B.0 ('76). Total: 1. 

Mental Health Act. 

Occupiers' Liability Act - Enacted by B.C. ('74); Man. ('84); P.EJ.O ('84). Total: 3. 

Partnerships Registration Act - Enacted by N.B.0 ('51); P.EJ.X; Sask.x ('41) sub nom. Business Names 

Registration Act. Total: 3. 

Pensions Trusts and Plans - Appointment of Beneficiaries - Enacted by Alta. ('58); Man. ('59); N.B. 

('55); Nfld. ('58); N.S. ('60); Sask. ('57). Total: 6. 

Perpetuities Act - Enacted By Alta. ('72); B.C. ('75); Man. ('59); Nnd. ('55); N.W.T * ('68); N.S. ('59); 

Ont. ('66); Yukon ('81). Total: 8. 

Personal Property Security Act - Enacted by B.C.0 ('89); Man. ('77); N.B.0 ('93); P.E.I.0 ('90); Sask.0 

('79); Yukono ('81) .  Total: 6 

Powers of Attorney Act - Enacted by B.C. ('79); Sask.0 ('83). Total: 2 

Presumption of Death Act - Enacted by B.C. ('58, '77) sub nom. Survivorship and Presumption of Death 

Act; Man. ('68); N.B." ('60); N.W.T. ('62, '77) ; N.S.0 ('83); Yukon ('81). Total: 6. 

Proceedings Against the Crown Act - Enacted by Alta 0 ('59); Man. ('51); N.B o ('52); Nnd.0 ('73); N.S. 

('51); Ont.0 ('63); P.E.I.* ('73); Sask.0 ('52). Total: 8. 

Reciprocal Enforcement of Judgments Act - Enacted by Alta. ('25, '58); B.C ('25, '59); Man ('50, '61); 

N.B.x ('25, '51); Nfld o ('60); N .W.T * ('55); N s.• ('73); Ont. ('29); P.E.l.o ('74); Sask. ('40); Yukon 

('56, '81). Total: 11 

Reciprocal Enforcement of Judgements (United Kingdom) Act: Nfld.('86) ; P.E.l.('87); N.S.('84); 

Man.('84); Sask ('88) - all five sub 110111. Canada-U.K. Recognition (and Enforcement) of Judgments 

Act; N.B.('84); Ont ('84); Alta.('90) sub nom. International Conventions Implementation Act; 

B .C.('85) sub 11om. Court Order Enforcement Amendment Act; N.W.T.('88); Yukon ('84); Canada 

('84) sub nom. Canada-U.K. Civil and Commercial Judgments Convention Act. Total: 12. 

Reciprocal Enforcement of Maintenance Orders Act - Enacted by Alta ('47, '58); B.C.0 ('72); Man. ('46, 
'61, '83); N.B t ('52); Nfld ' ('51, '61); N.W.T o ('51); N.S * ('49, '83) ; Ont.0 ('59); P.E.I.o ('51, '83); 

Que. ('52); Sask. ('68, '81, '83); Yukon ('81) Total: 12 

Recognition of Foreign Health Care Directives 

Regulations Act - Enacted by Alta o ('57); B C. ('83); Can.0 ('50); Man.0 ('45); N.B o ('62); Nfld.0 ('77); 

N.W.T.0 ('73); Ont.0 ('44); Sask.• ('63, '82); Yukon° ('68). Total: 10. 

Regulatory Offences Procedures Act 

Retirement Plan Beneficiaries Act - Enacted by Alta. ('77, '81); Man. ('76); N.B o ('82) ; Ont. ('77) sub 

nom. Succession Law Reform Act: Part Ill; P.E.I.'; Yukon ('81) Total: 6. 

Sale of Goods Act - Enacted by N.B.'. Total: 1 

Service of Process by Mail Act - Enacted by Alta '; Man "; Sask.'. Total: 3. 

Statutes Act - Enacted by B.C o ('74); N.B." ('73); P.E.I.". Total: 3 

Survival of Actions Act - Enacted by Alta.0 ('79); B.C.* sub nom. Estate Administration Act; N.B. * ('69); 

P.E.I." ('78); Yukon ('81). Total: 5. 

Survivorship Act - Enacted by Alta.t ('48, '64); B.C.0 ('39, '58); Man. ('42, '62); N.B.t ('40); Nfld. ('51); 

N.W.T. ('62) ; N.S. ('41); Ont. ('40); Sask ('42, '62); Yukon ('81). Total: 10 
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Testamentary Additions to Trusts Act - Enacted by Yukon ('69) sub tJOm. Wills Act, s 29. Total: 1. 

Testators Family Maintenance Act - Enacted by 6 jurisdictions before it was superseded by the 

Dependants' Relief Act. 

Trade Secrets Act. 

Transboundary Pollution Reciprocal Access Act - Enacted by Connecticut ('92); Colorado ('84); Man. 

('85); Michigano ('88); Minnesotax; Montana ('84); New Jersey ('84); Ont. ('86); Oregon ('91); P.E.I. 

('85). Total: 5. 

Trustee Investments Act - Enacted by B.C. ('59); Man.o ('65); N.B. ('71); N.W.T. ('71) ; N.S.* ('57); Sask. 

('65); Wisconsin; Yukon ('62, '81). Total: 3 Cdn., 8 U.s. 
Variation of Trusts Act - Enacted by Alta.o ('64) ; B.C. ('68); Man. ('64); N.W.T. ('63); N.S. ('62); Ont. 

('59); P.E.I. ('63); Sask. ('69). Total: 8. 

Vital Statistics Act - Enacted by Alta o ('59); B.C.0 ('62); Man.0 ('51); N B x ('79); N W T.0 ('52); N.S o 
('52) ; Ont. ('48); P.E.I.* ('50); Sask. ('50); Yukon° ('54). Total: 10. 

Warehouse Receipts Act - Enacted by Alta. ('49); B C.* ('45); Man.0 ('46); N.B o ('47); Nfld. ('63); N S. 

('51); Ont o ('46). Total: 7 

Warehousemen's Lien Act - Enacted by Alta ('22); B C. ('52); Man. ('23); N B.x ('23); Nfld. ('63); 

N.W.T.0 ('48); N S ('51); Onl. ('24) ; P E.l.0 ('38); Sask. ('21); Yukon ('54). Total: 11  

Wills Act - Enacted by Alta t ('60); B.C.t ('60); Man.t ('64); N.B.t ('59); Nfid.t ('76); N.W.T.t ('52); 

Sask.t ('31); Yukont ('54). Total: 8 

- Conflict of Laws - Enacted by B.C ('60); Man. ('55); NOd ('76); N W.T ('52) ; Ont. ('54). 

Total: 5. 

- (Part 3) International - Enacted by Alta ('76) ; Man ('75); Nfld ('76); Ont ('78) sub nom. 

Succession Law Reform Act s.42; Sask ('81) Total: 5 

- Section 17 - B C t ('79). Total: 1 

299 



• 

TABLE IV 

LIST OF JURISDICTIONS SHOWING THE UNIFORM ACTS NOW 

RECOMMENDED ENACTED IN WHOLE OR IN PART, WITH OR WITHOUT 

MODIFICATIONS, OR IN WHICH PROVISIONS SIMILAR IN EFFECT ARE IN 

FORCE 

indicates that tlze Act lzas been enacted in pan . 

indicates tlzat lire Act has been enacted with modifications. 
! indicates tlzat provisions similar in effect are in force. 

t indicates that tire Act has since been re�·ised by the Conference. 

Alberta 

Arbitration Act ('91); Child Abduction (Hague Convention) Act ('87); Contributory Negligence 

Actt ('37); Criminal Injuries Compensation Actt ('69); Defamation Actt ('47); Devolution 

of Real Property Act ('28); Evidence Act - Affidavits before Officers ('58), Foreign Affidavits 

('52, '58), Photographic Records ('47), Russell v. Russell ('47); Extra-Provincial Custody Orders 

Enforcement Actt ('77) ; Frustrated Contracts Actt ('49); International Commercial 

Arbitration Act ('86); International Sale of Goods Act ('90); International Trusts Act ('90); 
Interpretation Act0 ('80); Interprovincial Subpoena Act ('81); Interstate Succession Actt ('28); 
Legitimacy Act ('28, '60); Limitation of Actions Act0 ('35); Pension Trusts and Plans -

Appointment of Beneficiaries ('58) ; Perpetuities Act ('72); Proceedings Against the Crown Acto 

('59); Reciprocal Enforcement of Judgments Act ('25, '58); Reciprocal Enforcement of 

Judgements (United Kingdom) Act ('90) sub nom. International Conventions Implementation 

Act; Reciprocal Enforcement of Maintenance Orders Act ('47, '58); Regulations Acto ('57); 

Retirement Plan Beneficiaries Act ('77, '81); Service of Process by Mail Act•; Survival of 

Actions Acto ('79) ; Survivorship Actt ('48, '64); Variation of Trusts Acto ('22); Vital Statistics 

Act0 ('59); Warehouse Receipts Act ('49); Warehousemen's Lien Act ('22); Wills Actt ('60); 

International Wills ('76) Total: 37. 

British Columbia 

Change of Name Actx ('60) sub nom. Name Act; Child Abduction (Hague Conventi�n) Act 

('82); Child Status Act" ('78) sub nom Family Relations Act; Conflict of Laws Rules for Trusts 

Act ('90); Contributpry Negligence Act• ('60) sub 110111. Negligence Act; Criminal Injuries 

Compensation Act ('72); Condominium Insurance Act ('74) sub nom. Condominium Act*; 

Defamation Act* sub nom Libel and Slander Act; Enforcement of Canadian Judgements Act 

('92); Evidence - Affidavits before Officers: Foreign Aflidavits* ('53) ; Family Support Act• ('78) 

sub nom. Family Relations Act; Foreign Arbitral Awards Act ('85); Foreign Money Claims Act 

('90) ; Hollington v Hewtlwme ('77); Human Tissue Donation" ('72) sub nom. Human Tissue 

Gift Act; International Sale of Goods Act ('90,'92) ; International Trusts Act ('89) ; Judicial 

Notice of Acts, etc. ('32), Photographic Records ('45) Russell v. Russell ('47); Extra-Provincial 

Custody Orders Enforcement Actt ('76) sub nom. Family Relations Act*;  Frustrated Contracts 

Act ('74) sub nom . Frustrated Contract Act; International Commercial Arbitration Acto ('86); 

Interpretation Act ('74); Interprovincial Subpoenas Act ('76) sub nom. Subpoena Interprovincial 

Act*; Intestate Succession Act ('25) sub nom Estate Administration Act*;  Jurors Qualification 
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Act ('77) sub nom. Jury Act; Maintenance and Custody Enforcement Actx ('88) sub nom. 

Family Maintenance and �nforcement Act; Occupiers' Liability Act ('74) sub nom. Occupiers's 

Liability Act*; Perpetuities Act ('75) sub nom. Perpetuity Act*; Personal Property Securitt 

('89); Powers of Attorney Act ('79) sub 11om. Power of Attorney Act*; Presumption of Death 

Act ('58, '77) sub nom. Survivorship and Presumption of Death Act; Reciprocal Enforcement 

of Judgments Act ('25, '59) sub nom . Court Order Enforcement Act*; Reciprocal Enforcement 

of Judgements (United Kingdom) Act ('85) sub /tom. Court Order Enforcement Admendment 

Act; Reciprocal Enforcement of Maintenance Orders Acto ('72) in Regulations under Sec. 7008 

Family Relations Act; Regulations Act ('83); Survival of Actions Act sub nom. Estate 

Administration Act*; Statutes Act0 ('74) Part in Constitution Act; Part in Interpretation Act; 

Survivorship Acto ('39, '58) sub 110111 .  Survivorship and Presumption of Death Act; Provisions 

now in Wills Variation Act*; Trustee (Investments) ('59) Provisions now in Trustee Act; 

Variation of Trusts Act ('68) sub nom. Trust Variation Act; Vital Statistics Act0 ('62); 

Warehouse Receipts Act* ('45); Warehousemen's Lien Act ('52) sub nom. Warehouse Lien 

Act* ;  Wills Actt ('60); Wills - Conflict of Laws ('60), Sec 17t ('79). Total: 49. 

Canada 

Evidence - Foreign Affidavits ('43), Photographic Records ('42); International Commercial 

Arbitration Act ('86); International Sale of Goods Act ('91); Reciprocal Enforcement of 

Judgements (United Kingdom) Act ('84) sub nom. Canada-U.K Civil and Commercial 

Judgements Convention Act; Regulations Acto ('50), superseded by the Statutory Instruments 

Act, S.C. 1971, c. 38. Total: 6. 

Manitoba 

Assignment of Book Debts Act ('29, '51, '57); Bills of Sale Act ('29, '57); Bulk Sales Act ('51); 

Change of Name Act ('88); Child Abduction (Hague Convention) Act ('82); Condominium 

Insurance Act ('76); Custody Jurisdiction and Enforcement Act ('83); Defamation Act ('46) ; 

Dependants' Relief Act ('90); Extra Provincial Custody Orders Enforcement Actt ('82) ; 

Evidence Act* ('60); Affidavits before Officers ('57); International Commercial Arbitration Act 

('87); International Sale of Goods Act ('89); International Trusts Act ('93) ; Interprovincial 

Subpoenas Act ('75); Intestate Succession Act0 ('27, '77) sub nom . Devolution of Estates Act; 

Jurors' Qualifications Act ('77); Legitimacy Act ('28, '62); Limitation of Actions Acto ('32, '46); 

Married Women's Property Act ('45); Occupiers' Liability Act ('84) ; Pension Trusts and Plans -

Appointment of Beneficiaries ('59); Perpetuities ('59); Personal Property Security Act ('77); 

Presumption of Death Acto ('68); Proceedings Against the Crown Act ('51); Reciprocal 

Enforcement of Judgments Act ('50, '61); Reciprocal Enforcement of Judgements (United 

Kingdom) Act ('84) sub nom Canada-U.K. Recognition (and Enforcement) of Judgments Act; 

Reciprocal Enforcement of Maintenance Orders ACt ('46, '61, '83); Regulations Acto ('45); 

Retirement Plan Beneficiaries Act ('76); Service of Process by Mail Act"; Survivorship Act ('42, 

'62); Transboundary Pollution Reciprocal Access Act ('85); Trustee (Investmentst ('65); 

Variation of Trusts Act ('64); Vital Statistics Acto ('51); Warehouse Receipts Acto ('46); 

Warehousemen's Lien Act ('23); Wills Actt ('64); Wills - Conflict of Laws ('55) ; (Part 3) 

International - ('75) Total: 43. 
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New Brunswick 

Accumulation Act• sub nom. Property Act; Arbitration Act ('92); Bills of Sales Act ('52); Bulk 

Sales Actt ('27) ; Canada U.K. Convention on the Recognition and Enforcement of Judgments0 

('82); Change of Name Acto ('87) Child Status• ('80) sub nom Family Services Act; Conflict of 

Laws Rules for Trusts Act ('88); Contributory Negligence Act ('25)0 ('62); Criminal Injuries 

Compensation Ac� ('71); Custody Jurisdiction and Enforcement Act" ('80) sub nom. Family 

Services Act; Defamation Act* ('52); Dependants Relief Actx ('59); Devolution of Real Property 

Act0 ('34) sub nom . Devolution of Estates Act; Effect of Adoption Act);' ('80) sub nom. Family 

Services Act; Fatal Accidents Act* ('69); Family Support Act• ('80) sub nom . Family Services 

Act; Foreign Judgments Act0 ('50); Highway Traffic Act"; Hotelkeepers Act" sub nom 

Innkeepers Act; International Commercial Arbitration Act ('86); International Sale of Goods 

Act ('89); International Trusts Act ('88); Interpretation Act•; Interprovincial Subpoenas Act0 

('79); Intestate Succession Act0 ('26) sub 110111 .  Devolution of Estates; Judgment Interest• sub 

nom. Judicature Act, see also Rules of Court; Jurors Qualification Actx sub 110111. Jury Act; 

Limitations of Actions* ('52); Married Women's Property Acto ('51); Medical Consent of 

Minors0 ('76); Partnership Registration Act0 ('51); Personal Property Security0 ('93); 

Presumption of Death Act• ('60); Proceedings Against the Crown° ('52); Reciprocal 

Enforcement of Judgments ('25),• ('51); Reciprocal Enforcement of Judgements (United 

Kingdom) Act ('84)� Reciprocal Enforcement of Maintenance Orderst ('52); Reciprocal 

Recognition and Enforcement of Judgments0 ('84); Regulations Acto ('62); Retirement Plan 

Beneficiarieso ('82); Sale of Goodss; Statutes Acto ('73) sub 11011 1 .  Interpretation Act; Survival 

of Actions Act* ('69); Survivorship Actt ('40); Trustees (Investments) ('71); Vital Statistics" 

('79); Warehouse Receipts0 ('47); Warehousemen's Lien Act' ('23); Wills Actt ('59). Total: 50 

Newfoundland 

Bills of Sale Acto ('55); Bulk Sales Acto ('55); Contributory Negligence Act0 ('51); Criminal 

Injuries Compensation Acto ('68); Custody Jurisdiction and Enforcement Acto ('83); Defamation 

Act ('83); Evidence - Affidavits before Officers ('54); Extra-Provincial Custody Orders 

Enforcement Actt ('76); Foreign Affidavits ('54) sub nom. Evidence Act; Frustrated Contracts 

Act ('56); International Child Abduction Act ('83); International Commercial Arbitration Act 

('86); International Sale of Goods Act ('89); International Wills ('76) sub nom. Wills Act; 

Interpretation Act0 ('51); Interprovincial Subpoena Acto ('76); Intestate Succession Act ('51); 

Judgment Interest Acto ('83); Jurors Act (Qualifications and Exemptions) ('81) sub nom . Jury 

Act; Legitimacy Act0'; Pension Trusts and Plans - Appointment of Beneficiaries ('58) sub nom 

Pension Plans (Designation of Beneficiaries) Act; Perpetuities Act ('55); Photqgraphic Records 

('49) sub nom Evidence Act; Proceedings Against the Crown Act0 ('73) ; Reciprocal 

Enforcement of Judgments Acto ('60); Reciprocal Enforcement of Judgements (United 

Kingdom) Act ('86) sub nom Canada-U.K. Recognition (and Enforcement) of Judgements Act; 

Reciprocal Enforcement of Maintenance Orders Act' ('51, '61) sub nom . Maintenance Orders 

(Enforcement) Act; Regulations Acto ('77) sub 11om. Statutes and Subordinate Legislation Act; 

Survivorship Act ('51); Warehouse Receipts Act ('63); Warehousemen's Lien Act ('63); Wills 

Actt ('76); Wills - Conflict of Laws Act ('76) sub 11om Wills Act; Wills - (Part 3) International 

('76) Total: 33 
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Northwest Territories 

Bills of Sale Acto ('48); Child Abduction (Hague Coi'IVention) Acto ('87); Contributory 

Negligence Act0 ('50); Criminal Injuries Compensation Act" ('89); Defamation Act0 ('49); 

Dependants' Relief Act* ('74); Devolution of Real Property Act0 ('54); Effect of Adoption Act 

('69) sub nom .  Child Welfare Ordinance: Part IV; Extra-Provincial Custody Orders 

Enforcement Actt ('81); Evidence Act0 ('48); Fatal Acddents Actt ('48); Frustrated Contracts 

Actt ('56) ; International Commercial Arbitration Act ('86); International Sale of Goods Act 

('88); Interpretation Acto ('88); Interprovincial Subpoenas Act0 ('79); Intestate Succession Acto 
('48); Legitimacy Acto ('49, '64); Limitation of Actions Act* ('48); Married Women's Property 

Act ('52, '77); Perpetuities Act* ('68); Presumption of Death Act ('62, '77); Reciprocal 
Enforcement of Judgments* ('55); Reciprocal Enforcement of Judgements (United Kingdom) 

Act ('88); Reciprocal Enforcement of Maintenance Orders Acto ('51); Regulations Acto ('71); 

Survivorship Act ('62); Trustee (Investments) ('71 ); Variation of Trusts Act ('63); Vital Statistics 

Act0 ('52); Warehousemen's Lien Acto ('48); Wills Actt - General (Part II) ('52), - Conflict of 
Laws (Part III) ('52) - Supplementary (Part III) ('52). Total: 32. 

Nova Scotia 
Bills of Sale Act ('30); Bulk Sales ActN; Child Abduction (Hague Convention) Act ('82); 
Contributory Negligence Act ('26, '54); Defamation Act* ('60); Evidence - Foreign Affidavits 

('52), Photographic Records ('45), Russell v Russell ('46) ; Extra-Provincial Custody Orders 
Enforcement Actt ('76); International Commercial Arbitration Act ('86); International Sale of 
Goods Act ('88); Legitimacy ActN; Pension Trusts and Plans - Appointment of Beneficiaries 

('60) ; Perpetuities ('59); Presumption of Death Acto ('63) ; Proceedings Against the Crown Act 

( '51); Reciprocal Enforcement of Judgments Acto ('49, '83); Reciprocal Enforcement of 
Judgements (United Kingdom) Act ('84) sub 110171. Canada-U.K. Recognition (and 
Enforcement) of Judgements Act; Survivorship Act ('41); Trustee Investments* ('57); Variation 
of Trusts Act ('62); Vital Statistics Act0 ('52); Warehouse Receipts Act ('51); Warehousemen's 

Lien Act ('51) ;  . Total: 24. 

Ontario 

Accumulations Act ('66); Arbitration Act ('91); Child Abduction (Hague Convention) Act ('82) 

sub nom. Children's Law Reform Act s 46; Criminal Injuries Compensation Act ('71) sub nom. 

Compensation for Victims of Crime Acto ('71); Defamation Act* ('80) sub 110111. Libel and 

Slander Act, s 24; Dependants' Relief Act ('73) sub nom: Succession Law Reform Act: Part 

Y; Evidence Act* {'60) - Affidavits before Officers ('54), Foreign Aflidavits ('52, '54), 

Photographic Records ('45); Rusrell v Russell ('46); Extra-Provincial Custody Orders 
Enforcement Actt ('82) ; Fatal Accidents Act ('77) sub nom Family Law Reform Act: Part V; 
Foreign Money Claims ActN ('84) sub 110171. Courts of Justice Act s 121 ; Frustrated Contracts 

Act ('49); Human Tissue Donationx sub 110111 Human Tissue Gift Act; International 
Commercial Arbitration Act ('86); International Sale of Goods Act ('88); Interprovincial 

Subpoenas Act ('79) Intestate Succession Act0 ( '77) sub 110111 Succession Law Reform Act: Part 

II; Legitimacy Act ('21, '62), rc '77; Perpetuities Act ('66); Proceedings Against the Crown Acto 

('63); Reciprocal Enforcement of Judgments Act ('29); Reciprocal Enforcement of Judgements 
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(United Kingdom) Act ('84); Reciprocal Enforcement of Maintenance Orders Acto ('59); 
Regulations Acto ('44); Retirement Plan Beneficiaries Act ('77) sub 110111 . Succession Law 
Reform Act: Part III; Survivorship Act ('40); Transboundary Pollution Reciprocal Access Act 
('86); Variation of Trusts Act ('59); Statistics Act ('48); Warehouse Receipts Acto ('46); 
Warehousemen's Lien Act ('24); Wills - Conflict of Laws ('54) . Total: 33. 

Prince Edward Island 
Bills of Sale Act* ('47, '82); Child Abduction (Hague Convention) sub nom. Custody 
Jurisdiction and Enforcement Act0 ('84); Child Status Act ('87); Contributory Negiigence Act" 

('78); Defamation Act ('48, 87); Dependants' Relief Acto {'74) sub nom. Dependants of a 
Deceased Person Relief Act; Devolution of Real Property Act* ('39) sub nom. Part V of 
Probate Act; Effect of Adoption Act•; Evidence Act* ('39); Fatal Accidents Act"; Human Tissue 
Donation {'91); International Commercial Arbitration Act ('86); International Sale of Goods 
Act ('88) ; International Trusts Act ('89); Interpretation Acto ('81); Interprovincial Subpoenas 
Act; Intestate Success Act sub nom . Part IV Probate Act* ('39); Jurors Act (Qualifications and 
Exemptionst ('81); Legitimacy Act* ('20) sub nom . Part I of Children's Act; Limitation of 
Actions Act* ('39); Occupiers' Liability Acto ('84); Partnerships Registration Act"; Personal 
Property Securitf ('90); Proceedings Against the Crown Act* ('73); Reciprocal Enforcement 
of Judgments Acto ('74); Reciprocal Enforcement of Judgements (United Kingdom) Act ('87) 
sub nom. Canada-U.K. Recognition (and Enforcement) of Judgem�nts Act; Reciprocal 
Enforcement of Maintenance Orders Acto ('51, '83); Retirement Plan Beneficiaries Act•; 
Statutes Act'; Survival of Actions Act'; Transboundary Pollution (Reciprocal Access) Act ('85); 
Variation of Trusts Act ('63); Vital Statistics Act* ('50); Warehousemen's Lien Acto ('38). 
Total: 34. 

Quebec 
The following is a list of Uniform Acts which have some equivalents in the laws of Quebec. 

With few exceptions, these equivalents are in substance only and not in form, Bulk Sales Act: 
see a. 1569a and s.C.C. (S 0. 1910, c 39, mod. 1914, c. 63 and 1971, c. 85, s 13)-similar; Child 
Abduction (Hague Convention) Act• ('84); Criminal Injuries Compensation Act; see Loi sur 
l'indemnisation des victimes d'actes criminels, L R.Q. (1977) ch. 1-6 - quite similar; Evidence 
Act: Affirmation in lieu of oath: sec a. 299 C.P C - similar; International Commercial 
Arbitration Act' ('86) sub n om. Civil Code, Code of Civil Procedure; International Sale of 
Goods Actx ('91); Judicial Notice of Acts, Proof of State Documents: sec a. 1207 C.C. similar 
to }Proof of State Documents./; Human Tissue Gift Act: see a. 20, 21, 22 C.C - similar: 
Interpretation Act see Loi d'interpretation L R.Q. (1977) ch. l-16 particularly, a. 49: cf. a. 6(1) 
of the Uniform Act, a. 40: cf a. 9 of the Uniform Act, a. 39 para 1: cf a 7 of the Uniform Act, 
a 41: cf a 11 of the Uniform Act, a 42 para. 1: cf a 13 of the Uniform Act - these provisions 
are similar in both Acts; Partnerships Registration Act: see Loi sur les declarations des 
compagnies et societcs, L.R Q (1977) ch D-1 - similar; Presumption of Death Act: see a. 70, 
71 and 72 C C. - somewhat similar: Service of Process by Mail Act: see a 138 and 140 C.P C -
s. 2 of the Uniform Act is identical; Trustee Investments: see a. 981 a et. sq C.C - very 

similar; Warehouse Receipts Act: see Loi sur lcs connaissements L.R.Q. (1977) ch C-53 - s 
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23 of the Uniform Act is vaguely similar; Wills Act: see C.C. a. 842 para. 2: cf. s. 7 of the 
Uniform Act, a. 864 para. 2: cf. s. 15 of the Uniform Act, a. 849: cf. s. 6(1) of the Uniform Act, 
a. 854 para. 1: cf. of s. 8(3) of the Uniform Act - which are similar 

NOTE: 

Many other provisions of the Quebec Civil Code or of other statutes bear resemblance to the 
Uniform Acts but are not sufficiently identical to justify a reference. Obviously, most of these 
subject matters are covered one way or another in the laws of Quebec. 

Saskatchewan 
Arbitration Act ('92) ; Child Abduction (Hague Convention) Act ('86); Contributory Negligence 
Act ('44); Devolution of Real Property Act ('28); Evidence - Foreign Affidavits ('47), 
Photographic Records ('45), Russell v Russell ('46) ; Extrajudicial Custody Order Acto ('77); 
Extra-Provincial Custody Orders Enforcement Actt ('77); Foreign Judgments Act ('34); 
International Commercial Arbitration Act ('88); International Sale of Goods Act ('91); 
Interpretation Act0 ('43); Intt:rprovincial Subpoenas Acto ('77); Intestate Succession Act ('28); 
Legitimacy Act• ('20, '61); Limitation of Actions Act ('32); Partnership Registration Act" ('41) 
sub nom .  Business Names Registration Act; Pension Trusts and Plans -Perpetuities ('57); 
Personal Property Security Acto ('79); Powers of Attorney Acto ('83); Proceedings Against the 
Crown Acto ('52); Reciprocal Enforcement of Judgments Act ('40) ; Reciprocal Enforcement 
of Judgements (United Kingdom) Act ('88) sub n om Canada-U.K Recognition (and 
Enforcement) of Judgements Act; Reciprocal Enforcement of Maintenance Orders Act ('68, 
'8J , '83); Regulations Acto ('63, '82); Service of Process by Mail Actx; Survivorship Act ('42, '62) ; 
Trustee (Investments) ('65); Variation of Trusts Act ('69); Vital Statistics Act ('50); 
Warehousemen's Lien Act ('21); Wills Actt ('31). Total: 33. 

Yukon Territory 
Bulk Sales Act ('56); Child Abduction (Hague Convention) Act ('81); Condominium Insurance 
Act ('81); Conflict of Laws (Traffic Accidents) Act ('72); Contributory Negligence Acto ('55); 
Criminal Injuries Compensation Act0 ('72, '81) sub 110171 . Compensation for Victims of Crime 
Act; Defamation Act ('54, '81); Dependants Relief Act ('81); Devolution of Real Property Act 
('54); Evidence Acto ('55), Foreign Affidavits ('55), Judicial Notice of Acts, etc ('55), 
Photographic Records ('55), Rusrell v. Russell ('55); Family Support Act' ('81) sub no171 . 

Matrimonial Property and Family Support Act; Frustrated Contracts Act ('81); Human Tissue 

Gift Act ('81); International Commercial Arbitration Act ('86); International Sale of Goods Act 
('92); Interpretation Act* ('54); Interprovincial Subpoena Act ('81); Intestate Succession Acto 
('54); Legitimacy Act* ('54); Limitation of Actions Act ('54); Married Women's Property Acto 
('54); Perpetuities Acto ('81); Personal Property Security Acto ('81); Presumption of Death Act 
('81); Reciprocal Enforcement of Judgments Act ('56, '81); Reciprocal Enforcement of 
Judgements (United Kingdom) Act ('84); Reciprocal Enforcement of Maintenance Orders Act 
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('81); Regulations Acto ('68); Retirement Plan Beneficiaries Act ('81); Survival of Actions Act 
('81); Survivorship Act ('81); Testamentary Additions to Trusts ('69) see Wills Act, s. 29; 

Trustee (Investments) ('62, '81); Vital Statistics Acto ('54); Warehousemen's Lien Act ('54); 
Wills Actt ('54) . Total: 40. 
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EXPlANATORY NOTE 

This index specifies the year or years in which a matter was dealt with by the Conference. 

If a subject was dealt with in three or more consecutive years, only the first and the last years 
of the sequence are mentioned in the index. 

The inquiring reader, having learned from the cumulative index the year or years in which the 

subject in which he or she is interested was dealt with by the Conference, can then turn to the 
relevant annual Proceedings of the Conference and ascertain from its index the pages of that volume 
on which his or her subject is dealt with. 

If the annual index is not helpful, check the relevant minutes of that year. 

Thus the reader can quickly trace the complete history in the Conference of his or her subject. 

The cumulative index is arranged in parts: 

Part I.  
Part II 

Conference: General 
Drafting Section 

Part Ill. Uniform Law Section 
Part IV Criminal Law Section 

An earlier compilation of the same sort is to be found in the 1939 Proceedings at pages 242 to 
257. It is entitled: TABLE AND INDEX OF MODEL UNIFORM STATUTES SUGGESTED, 
PROPOSED, REPORTED ON, DRAFTED OR APPROVED, AS APPEARING IN THE 
PRINTED PROCEEDINGS OF THE CONFERENCE 1918-1939 

PART I 
CONFERENCE: GENERAL 

Accreditation of Members: See under Members. 
Auditors: '79 

Banking and Signing Officers: '60-'61. 

Canadian Intergovernmental Conference Secretarial: '78, '79. 

Committees: 
on the Agenda: '22, '87 

on Finances: '77, '81, '87, '88 
on Finances and Procedures: '61-'63, '69, '71, '73-'79, '83, '85. 

on Future Business: '32. 
on Law Reform: '56, '57. 

on New Business: '47. 

on Organization and Function: '49, '53, '54, '71. 

Constitution: '18, '44, '60, '61, '74. 
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Copyright: '73. 
Cumulative Indexes: '39, '75, '76. 

Executive Secretary: '73-'78, '81.  
Governance: '90 

See Statement of Renewal 
Government Contributions: '19, '22, '29, '60, '61, '73, '77, '79, 

'81, '86. 

Honorary Presidents, List of, 1923-1950: '50; 1918-1977: '77. 
International Conventions on Private International Law: '71-'91. 

See also under UNIFORM LAW SECfiON. 
Law Reform: '56-'58, '69, '71, '72, '86. 
Legal Ethics and Professional Conduct: '73. 
Liaison Committee with NCCUSL: '79, '86, '87. 
Living Past Presidents, List of: 1991. 
Mandate: '90 

See Statement of Renewal. 
Media Relations: '79, '83 
Members, 

Academics as: '60. 
Accreditation of: '74, '75, '77. 
Defense Counsels as: '59, '60. 

List of, 1918-1944: '44; 1918-1977: '77. 
Memorials to Deceased Members: '77-'79, '85, '86. 
Mid-Winter Meeting: '43 
Officers: '48, '51, '77, '90 
Participation: '90 

See Statement of Renewal. 
Presentations by Outsiders: '75. 
Presidents, List of, 1918-1991. 
Press: '43-'49, '61. 

Press Representative: '49. 
Procedures: '90 

See Statement of Renewal 
Public Relations: '49, '79 
Research, 

Co-ordinator: '76. 
General: '73, '74, '79 
Interest: '77, '79. 
Rules: '74, '75, '88. 

Rules of Drafting: '18, '19, '24, '41-'43, '48, '86, '89. 
Sales Tax Refunds: '52, '61. 
Secretary, list of, 1918-1950: '50; 1918-1977: '77. 

office of: '74. 
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Staff: '28-'30, '53, '59, '61-'63, '69, '73. 

Statement of Policy: '90 

See Statement of Renewal. 
Statement of Renewal: '90. 

Stenographic Service: '37, '42, '43. 

Structure: '90. 

Treasurer, as signing officer: '60. 
list of, 1918-1950: '50; 1918-1977: '77. 

Uniform Acts, 
Amendments: '29. 

Changes in Drafts to be Indicated: '39. 

Consolidation: '39, '41, '48-'52, '58-'60, '72, '74-'78, '89. 

Explanatory Notes: '42, '76. 

Footnotes: '39, '41. 

Form of: '19, '76 

French Language Drafts of Uniform Acts: '85, '89. 

Implementation of: '75-'77. 

Marginal Notes: '41, '76-'78. 

Promotion of: '61-'63, '75-'77. 

Revision of: '79. 

Uniform Construction (Interpretation) Section: '41, '59, '60, 

'66-'69 

Vice-Presidents, List of, 1918-1950: '50; 1918-1977: '77. 

PART 11 

DRAFTING SgCTION 

Bilingual Drafting: '68, '69, '79, '82, '85-'87, '89. 

Canadian Law Information Council (CLIC): '74-'79, '85, '86. 

Canadian Legislative Drafting Conventions: '74-'79, '86, '87, '89. 

See also Drafting Conventions. 
Commonwealth Association of Legislative Counsel: '86. 

Computers: '68, '69, '75-'78 

Drafting Conventions: '68-'71, '73, '89. 

See also Ca,nadian Legislative Drafting Conventions and Rules of Drafting. 
Drafting Styles: '68, '76. 

Drafting Workshop, Established: '67. 

French Language Drafting Conventions: '84, '86, '87, '89. 

French Language Drafts of Uniform Acts: '85 

Jurors, Qualifications, Etc.: '75, '76 

Legislative Draftsmen, Training, Etc.: '75-'79, '85 

Metric Conversion: '73-'78 

Purposes and Procedures: '77, '78, '82-'88. 
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Quicklaw Systems: '85 
Regulations, Indexing: '74. 

Rules of Drafting: '73. 
See also Canadian Legislative Drafting Conventions and Drafting Conventions and under 

CONFERENCE - GENERAL. 

Section, Established: '67. 
Name: '74, '75, '90. 
Officers: Annual. 

Sexist Language: '85, '86. 
Statutes, Act: '71-'75. 

Automated Printing: '68, '69, '75. 
Computerization: '76, '77, '79. 
Indexing: '74, '78, '79. 

Translation: '78. 
Subordinate Legislation: '85 
Transitional Provisions: '85. 
Uniform Acts, Style: '76. 

PART I l l  

UNIFORM LAW SECfiON 

Accumulations: '67, '68. 
Actions against the Crown: '46, '48, '49. 

continued sub 110m. Proceedings Against the Crown 
Administrative Procedures: '90, '91. 
Adoption: '47, '66-'69. See Effect of Adoption Act. 

Adoption: See also International Adoption. 

Adoption of Uniform Acts, Statement on: '84 
Age for Marriage, Minimum: See Marriage 

Age of Consent to Medical, Surgical and Dental Treatment: '72-'75 
Age of Majority: '71 . 
Amendments to Uniform Acts: '49·'83. 
Arbitrations: '30, '31, '86, '89, '90. 
Assignment of Book Debts: '26-'28, '30-'36, '39, '41, '42, '47-'55 
Automobile Insurance: See Insurance: Automobile. 

Bill of Rights: '61.  
Bills of Sale, General: '23-'28, '31, '32, '34, '36, '37, '39, 

'48-'60, '62-'65, '72 Mobile Homes: '73, '74. 
Birth Certificates: See Evidence, Birth Certificates. 

Bulk Sales: '18-'21, '23-'29, '38, '39, '47-'61, '63-'67. 
Canada Evidence Act: s. 36: '62, '63. 
Canada-U.K. Convention on the Recognition and Enforcement of 

Judgments: '80-'82. 
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Cemetery Plots: '49, '50. 

Change of Name: '60-'63, '84, '85, '87. 

Chattel Mortgages: '23-'26. 

Child Abduction: '81, '84. 

Child Status: '80-'82, '90, '91. 

Chiid Witnesses: '91-'93. 

Children Born Outside Marriage: '74-'77. 

Civil Jurisdiction of Courts: '92-'93. 

Class Actions: '77-'79, '84-'90. 

Collection Agencies: '33, '34. 

Common Trust Funds: '65-'69. 

Commercial Franchises: '79, '80. 

Commorientes: '36-'39, '42, '48, '49. See also under Survivorship. 
Company Law: '19-'28, '32, '33, '38, '42, '43, '45-'47, '50-'66, 

'73-'79, '82-'85. 

Compensation for Victims of Crime: '69, '70 

Conditional Sales: '19-'22, '26-'39, '41-'47, '50-'60, '62 

Condominium Insurance: See under Insurance. 
Conflict of Laws, Traffic Accidents: '70. 

Consumer Credit: '66, '90-'93 

Consumer Protection: '67, '68, '70, '71. 

Consumer Sales Contract Form: '72. '73 

Contempt, law of: '89-'92. 

Contingency Fees: '85 

Contributory Fault: '82-'84 

See Contributory Negligence 
Contributory Negligence: '23, '24, '28-'36, '50-'57 

Last Clear Chance Rule: '66-'69. 

Tortfeasers: '66-'77, '79. 
See Contributory Fault. 

Convention on the Limitation Period in the International Sale of 
Goods: '75, '76. 

Copyright: '73. 

Cornea Transplants: '59, '63. See also Eye Banks and Human Tissue 
Coroners: '38, '39, '41 

Corporation Securities Registration: '26, '30-'33 

Court Orders Compliance Act '89-'92. 

Courts Martial: See llllder Evidence 
Criminal Injuries Compensation: See Compensation for Victims of 

Crime: '83. 

Custody Jurisdiction and Enforcement: '86-'90 
See also Interprovincial Child Abduction. 

Daylight Saving Time: '46, '52 
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Decimal System of Numbering: '66-'68. 
Defamation: '44, '47-'49, '62, '63, '79, '83-'91. 

See also Libel and Slander. 
Dependants Relief: '72-'74. See also Family Relief. 
Devolution of Estates: '19-'21, '23, '24, '60. 

Devolution of Real Estate (Real Property): '24, '26, '27, '54, '56, 
'57, '61, '62. 

Disadvantaged Witnesses: '91-'93. 

Disclosure of Cost of Consumer Credit: '90-'92. 

Distribution: '23. 
Documents of Title: '91, '92. 

Domicile: '55, '57-'61, '76. 

Effect of Adoption: '47, '66-'69, '83-'86. 

Electronic Data Interchange: '93. 

Enactments of Uniform Acts: Annual since '49. 

Enforcement of Canadian Judgments: '91-'93. See also Judgments. 
Evidence, 

Children: '91-'93. 

Computer Data: '93. 

Courts Martial: '73-'75. 

DNA: '93. 

Federal-Provincial Project: '77 

Foreign Affidavits: '38, '39, '45, '51. 

General: '35-'39, '41, '42, '45, '47-'53, '59-'65, '69-'81, '85. 

Hollingto11 vs. Hewtltome: '71-'77. 

Photographic Records: '39, '41-'44, '53, '76. 

Proof of Birth Certificates: '48-'50. 

Proof of Foreign Documents: '34. 

Russell vs. Russell: '43-'45 

Section 6, Uniform Act: '49-'51. 

Section 38, Uniform Act: '42-'44. 

Section 62, Uniform Act: '57, '60. 

Self-Criminating Evidence Before Military Boards of Inquiry: '76. 

See also Evidence, Courts Martial. 

Taking of Evidence Abroad: '77 

Expropriation: '58-'90. 

Extraordinary Remedies: '43-'49 

Extra-Provincial Child Welfare Guardianship and Adoption Orders: '87, 

'88. See Inter-Jurisdictional Child Wefare Orders. 
Extra-Provincial Custody Orders Enforcement: '72, '74, '76-'84. 

Extra-Provincial Recognition on Health Care Directives Act: '92. 

Eye Banks: '58, '59 

See also Cornea Transplants, Human Tissue, Human Tissue Gifts. 
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Factors: '20, '32, '33. 

Family Dependents: '43-'45. See also Family Relief. 
Family Relief: '69-'73. 

See also Testators Family Maintenance and Dependants Relief. 

Family Support Act: '80, '85, '86. 

Family Support Obligations: '80. 
Fatal Accidents: '59-'64. 

Financial Exploitation of Crime: '84-'89. 

Fire Insurance: See Ullder Insurance. 
Foreign Affidavits: See Evidence, Proof of Foreign Affidavits. 
Foreign Arbitral Awards: '85. · 
Foreign Documents: See Evidence, Proof of Foreign Affidavits. 
Foreign Judgments: '23-'25, '27�'33, '59, '61, '62, '82. 

See also Foreign Money Judgments and ReCiprocal Enforcement of Judgments 
Foreign Money Claims: '89, '90. 

Foreign Money Judgments: '63, '64. 
Foreign Torts: '56-'70. 

Franchises: '83-'85. 

Fraudulent Conveyances: '21, '22. 
French Version of Consolidation of Uniform Acts: '85-'89. 

Frustrated Contracts: '45-'48, '72-'74. 

Goods Sold on Consignment: '39, '41-'43. 

Hague Conference on Private International Law: '66-'70, '73-'78. 

Health Care Directives: '90-'92. 

Highway Traffic and Vehicles, 
Common Carriers: '48-'52 

Financial Responsibility: '51-'52. 

Parking Lots: '65. 

Registration of Vehicles and Drivers: '48-'50, '52. 

Responsibility for Accidents: '48-'50, '52, '54, '56�'60, '62. 
Rules of the Road: '48-'54, '56-'67. 
Safety Responsibility: '48-'50. 

Title to Motor Vehicles: '51, '52. 

Home Owner's Protection: '84, '85. 

Hotelkeepers: '69. See also Innkeepers. 
Human Tissue: '63-'65, '69-'71, '86-'89. 

See also Cornea Tansplants, Eye Banks 
Identification Cards: '72 

Illegitimates: !73 

Income Tax: '39, '4L 

Infants' Trade Contracts: '34. 
Innkeepers: '52, '54-'60, '62. See also Hotelkeepers. 
Installment Buying: '46, '47. 
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Insurance, 
Automobile: '32, '33. 

Condominium: '70-'73. 

Fire: '18-'24, '33. 

L•fe: '21-'23, '26, '30, '31, '33. 

International Adoption: '93 

Inter-Jurisdictional Child Welfare Orders: '88-'90. 

See Extra-Provincial Child Welfare, Guardianship and Adoption Orders. 
International Administration of Estates of Deceased Persons: '77-'79. 

International Commercial Arbitration: '86. 
International Coventions, Law of Nationality vis-a-vis Law of 

Domicile: '55. 

International Conventions on Private International Law: '73-'83. 

See also under PART I, CONFERENCE, General Matters. 
International Convention on Travel Agents. See Travel Agents 
International Institute for the Unification of Private Law 

(Unidroit): '66, '69, '71, '72 

International Sale of Goods: '83-'85. 

International Trusts Act: '87, '88. 

International Wills: See under Wills. 
Interpretation: '33-'39, '41, '42, '48, '50, '53, '57, '61, '62, 

'64-'73. 
Sections 9-11: '75-'77. 
Section 11: '74 

Interprovincial Child Abduction: '85-'88 See also Custody 
Jurisdiction and Enforcement. 

Interprovincial Subpoenas: '72-'74 
Intestate Succession: '22-'27, '48-'50, '55-'57, '63, '66, '67, '69, 

'83-'85. See also Devolution of Real Property. 
Investment Securities, Transfer: ' 
Joint Tenancies, Termination of: '64. 
Judgments: See Reciprocal Enforcement of Judgments, see also Foreign 

Judgments, Foreign Money Judgments, Unsatisfied Judgments 
Judgments: Reciprocal Enforcement of Judgments (United Kingdom Convention): '80-'82 
Judicial Decisions Affecting Uniform Acts: '51-'83. 
Judicial Notice, Statutes: '30 , '31 

State Documents: '30, '31 

Jurisdiction: Assumption and Transfer: '92-'93 
Jurisdiction and Assumption: '92. 

Jurors, Qualifications, Etc : '74-'76, '92-'93. 
Labour Laws: '20. 

Land Titles: '57. 

Landlord and Tenant: '32-'37, '39, '54 
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Law of Contempt: '89-'92. 

Law Reform: '56-'58, '69, '71-'80, '86. 

Legislative Assembly: '56-'62. 

Legislative Titles: '64 
Legitimation: '18-'20, '32, '33, '50, '51, '54-'56, '58, '59. 

Libel and Slander: '35-'39, '41,'43. Continued sub nom Def�mation 
Liens: '92, '93. 

Limitation of Actions: '26-'32, '34, '35, '42-'44, '54, '55, '66-'79, '82. 

Limitation Period in the International Sale of Goods: See Convention 
on the Limitation Period in the International Sale of Goods. 

Limitations (Enemies and War Prisoners): '45. 

Limited Partnerhsips: See under Partnerships 
Lunacy: '62. 

Maintenance Orders and Custody Enforcement: '84, '85. 

Maintenance Orders: See Reciprocal Enforcement of Maintenance Orders 
Majority: See Age of Majority. 
Marriage, Minimum Age: '70-'74 

Solemnization: '47 

Married Women's Property: '20-'24, '32, '35-'39, '41-'43. 

Matrimonial Property: '77-'79, '85-'89. 

Mechanics' Liens: '21-'24, '26, '29, '43-'49, '57-'60. 

Medical Consent of Minors Act: '72-'75, '89 

Mental Diseases, Etc.: '62 

Mental Health Law Project: '84-'88, '93. 

Motor Vehicles, Central Registration of Emcumbrances: '38, '39, 

'41-'44. 

New Reproductive Technologies: '89, '90 

Occupiers Liability: '64-'71 ,  '73, '75 

Partnerships, General: ' 18-'20, '42, '57, '58 

Limited: '32-'34 

Registration: '29-'38, '42-'46. 

Pension Trust Funds: See Rule Against Perpetuit ies, Application 
to Pension Trust Funds 

Pension Trusts and Plans, Appointment of Beneficiaries: '56, '57, 

'73-'75 

Perpetuities: '65-'72 

Personal Property Security: '63-'71, '82-'86 

Personal Representatives: '23 

Pleasure Boat Owners' Accident Liability: '72-'76 

Powers of Attorney: '42, '75-'78 

Prejudgment Interest on Damage Awards: '75-'79, '82 

Presumption of Death: '47, '58-'60, '70-'76 

Privacy: '90-'9 1 
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Private International Law: '73-'93. 
Privileged Information: '38. 
Probate Code: '89. 

Procedures of the Uniform Law Section: See Uniform Law Section. 

Proceedings Against the Crown: '50, '52. See also Actions Against the 

Crown. 

Products Liability: '80, '82. 
Protection of Privacy, General: '70-'77, '79, '85-'91. 
Provincial Offences Procedures: '89-'92. 
Purposes and Procedures: '83, '85. 
Reciprocal Enforcement of Custody Orders: '72-'74. 

See also Extra-Provincial Custody Orders Enforcement . .  
Reciprocal Enforcement o f  Judgments: ' 19-'24, '25, '35-'39, '41-'58, 

'62, '67, '89. 

Reciprocal Enforcment of Mainteance Orders: '21, '24, '28, '29, '45, 
'46, 'S0-'63, '69-'73, '75-'79, '82-'86. 

Reciprocal Enforcement of Tax Judgments: '63-'66. 
Regulations, Central Filing and Publication: '42, '43, '63, '82. 
Regulatory Offences Procedures: See Provincial Offences Procedures. 
Residence: '47-'49, '61. 
Revision of Uniform Acts: '79, '80. 
Rule Against Perpetuities, Application to Pension Trust Funds: 

'52-'55. See also Perpetuities. 
Rules of Drafting: '18, '19, '41-'43, '47, '48, '62, '63, '65, '66, 

'70, '71, '73 See also in Part ll 
Sale of Goods, General: '18-'20, '41-'43, '79-'82, '84, '85, '87-'91 

International: See International Sale of Goods Act; See Convention on the Limitation Period in 
the International Sale of Goods. 

Sales on Consignment: '28, '29, '38, '39, '41, '42. 
Search and Seizure under the Charter of Rights: '90. 
Securities, Transfers: '93 
Service Abroad of Judicial and Extra-Judicial Documents in Civil 

and Commercial Matters: '79. 
Service of Process by Mail: '42-'45, '82 
Soldiers Divorces: See Evidence: Russell vs Russell. 

State Documents: See Judicial Notice 
Statement of Renewal: '90 
Status of Women: '71. 
Statute Books, Preparation, Etc : '19, '20, '35, '36, '39, '47, '48 

Statutes: Act: '71-'74, '75, '82. 
Form of: '35, '36, '39. 
Judicial Notice of: See Judicial Notice 
Proof of, in Evidence: See Evidence 
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Steering Committee: '87, '88 

Subrogation: '39, '41. 

Substitute Decision Making in Health Care: '90-'92. 

Succession Duties: '18, '20-'26. 

Support Obligations: '74-'79. 

Survival of Actions: '60-'63. 

Survivorsip: '53-'60, '69-'71. See also Commorientes. 
Taking of Evidence Abroad in Civil or Commercial Matters: '79. 

Testators Family Maintenance: '47, '55-'57, '63, '65-'69. 

See also Family Relief. 
Time Sharing: '83-'87. 

Trade Marks: '92. 

Trades and Businesses Licensing: '75, '76. 

See also Travel Agents 
Trade Secrets: '87, '88. 

Traffic Accidents: See Conllict of Laws, Traffic Accidents 
Trafficking in Children: '90, '91. 

Transboundary Pollution Reciprocal Access Act: '80-'85, '89 

Transfer of Investment Securities: '93. 

Transfer of Jurisdiction: '92-'93 

Travel Agents: '71-'75. 

Treaties and Conventions, Provincial lmplemen�ation: '60, '61. 

Trustees, General: '24-'29 

Investments: '46, '47, '51, '54-'57, '65-'70. 

Trusts, Conflict of Laws: '86-'88. 

Trusts, International Trust Convention: '85-'87 

Trusts, Testamentary Additions: '66-'69. 

Variation of: '59-'61, '65, '66. 

Unclaimed Goods with Laundries, Dry Cleaners: '46. 

Unclaimed Intangible Property: '91. 

Unfair Newspaper Reports: '42. 

Uniform Acts: 
Amendments to and Enactments of: '49-'83. 

Consolidation: '39, '41, '48-'52, '54, '60, '61, '74-'79 

Judicial Decisions Affecting: '51-'83. 

Uniform Construction Section: See under Uniform Acts in Part l. 
Uniform Law Section, Organization, Procedures, Purposes: '54, 

'73-'79, '83, '85. See also under Part I 
Uninsured Pension Plans, Appointment of Beneficiaries: '56, '57. 

United Kingdom: '80-'82 See also Judgments 
University of Toronto Law Journal: '56. 
Unsatisfied Judgment: '67-'69 

Variation of Trusts: See Trusts, Variation of 
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Vehicle Safety Code: '66. 

Vital Statistics: '47-'50, '58, '60, '76-'78, '83-'86 

Wagering Contracts: '32. 

Warehousemen's Liens: '19-'21, '34. 
Warehouse Receipts: '38, '39, '41-'45, '54. 

Wills, General: '18-'29, '52-'57, '60, '61, '82-'87. 

Conflict of Laws: '51, '53, '59, '60, '62-'66 

Execution: '80, '87. 

Impact of Divorce on Existing Wills: '77, '78., 

International: '74, '75. 

Section 5 (re Fiszhaut): '68. 
Section 17: '78 

Section 21(2): '72. 

Section 33: '65-'67. 

Women: See Status of Women. 

Workmen's Compensation: '21, '22, '82 

PART IV 
CRIMINAL LAW SECTION 

Subjects considered each year are listed in the minutes of the year and published in the 

Proceedings of that year 
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