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Uniform Enforcement of Foreign Judgments Act

Short title
1 This Act may be cited as the Uniform Enforcement of Foreign Judgments Act.
PART 1
INTERPRETATION AND APPLICATION
INTERPRETATION
Definitions

2 The definitions in this section apply in this Act.

“civil proceeding” means a proceeding to determine a dispute between two
or more persons or entities — one or more of whom may be a government
body — the object of which is an order or judgment that:

(a) 1inthe case of a violation of a right, requires a party to comply with a
duty or pay damages; or

(b) 1in any other case, determines the personal status or capacity of one
or more of the parties. (« instance civile »)

“enforcing court” means [the superior court of unlimited trial jurisdiction
in the enacting province or territory]. (« tribunal d’exécution »)

“foreign judgment” means a final decision made in a civil proceeding by a
court of a foreign State, rendered by means of a judgment, order, decree or
similar instrument in accordance with the laws of that State. It includes a
final decision made by an adjudicative body other than a court if the enforcing
court in [the enacting province or territory] is satisfied that the adjudicative
body is the body that determines disputes of the kind in question in that
State.(« créancier judiciaire »)

“judgment creditor” means the person entitled to enforce a foreign
judgment. (« créancier judiciaire »)

“judgment debtor” means the person liable under a foreign judgment.
(« débiteur judiciaire »)

“registration” means the procedure prescribed by this Act or the
regulations for the registration and enforcement of a foreign judgment.
(« enregistrement »)

“State of origin” means the State or subdivision of a State where a foreign
judgment was made. (« Etat d’origine »)
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Comments: As is customary the proposed uniform act on enforcement of foreign
judgments includes a section on definitions. Most of them are self-explanatory.

In light of ULCC-Civil Section discussions, the scope of the future UEFJA is not
limited to only foreign judgments that are final and monetary in nature (see the
definition of “civil proceeding”). It was also decided that the Act would not include
foreign provisional orders (see the definition of “foreign judgment” which limits the
application of the Act to final decisions). Finally, the Act applies to foreign final
judgments, even where such a judgment was not rendered by a court but rather by
another adjudicative body, where the enforcing court in the province or territory
adopting the Act is satisfied that the adjudicative body that rendered the decision
was empowered to do so. Thus a decision rendered by an administrative tribunal
could be covered by the Act if it arose from a civil proceeding and did not concern
administrative law. In terms of the procedure set out in the Act, the expression
“registration” is used, but the definition here is intended to include any procedure
by which a foreign judgment is made enforceable in the same manner as a local
judgment. This would include, notably, the Quebec procedure under which an
application is made to the court to render the judgment executory in Quebec, and
the court’s order is the means by which this is achieved. It is immaterial for the
purposes of the definition whether the “registration” is ex parte, with notice and an
opportunity to oppose enforcement being given to the debtor afterwards, or the
“registration” is made only after the debtor is given notice and an opportunity to
oppose.

APPLICATION

Exceptions

3 This Act does not apply to foreign judgments
(a) for the recovery of taxes;

(b) arising out of bankruptcy and insolvency proceedings as defined in Part
XIII of the Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3, as amended;

(¢) for maintenance or support;
(d) that recognize the judgment of another foreign State;
(e) for the recovery of monetary fines or penalties; or

(f) rendered in proceedings commenced before the coming into force of this
Act.

Comments: Section 3 determines the scope of application of the Act by specifying
the foreign judgments to which the Act does not apply.

This list accords with the traditional list of exceptions to enforcement of foreign
judgments in Canada (taxes, penalties), and also takes into account those
judgments for which separate enforcement rules exist (insolvency, maintenance).
Thus enforcement of foreign judgments on these matters will not be possible under
the proposed UEFJA. However, enforcement of judgments on matters not mentioned
in the list could be considered in compliance with the conditions set out in the Act.

The proposed UEFJA applies only to original foreign judgments and not to
judgments recognizing a foreign judgment. Moreover, the proposed Act has no
retroactive effect: only judgments obtained in proceedings commenced after the
entry into force of the Act would be executable under its provisions.
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PART 2
ENFORCEMENT — GENERAL

Reasons for refusal
4 A foreign judgment cannot be enforced in [the enacting province or territory] if:

(a) the court of the State of origin lacked jurisdiction over the judgment
debtor or subject matter contrary to sections 8 and 9;

(b) thejudgment has been satisfied;

(¢c) the judgment is not enforceable in the State of origin or an appeal is
pending, or the time within which an appeal may be made or leave for appeal
requested has not expired;

(d) thejudgment debtor was not lawfully served in accordance with the laws
of the State of origin or did not receive notice of the commencement of the
proceeding in sufficient time to present a defence, and the judgment was
allowed by default;

(e) thejudgment was obtained by fraud;

(f) thejudgment was rendered in a proceeding that was conducted contrary
to the principles of procedural fairness and natural justice;

(g) the judgment is manifestly contrary to public policy in [the enacting
province or territory];

(h) at the time the judgment was submitted for registration or an action for
enforcement was commenced, a civil proceeding based on the same facts and
having the same purpose:

(1) was pending before a court in [the enacting province or territory],
having been commenced before the civil proceeding that gave rise to the
foreign judgment was commenced;

(1) has resulted in a judgment or order rendered by a court in [the
enacting province or territory]; or

(111) has resulted in a judgment or order rendered by a court of a foreign
State, other than the State of origin, that meets the conditions for its
registration and enforcement in [the enacting province or territory].

Comments: Section 4 lists in sub-par. (b) to (h) the traditional defences or
exceptions which can be opposed to the enforcement of foreign final judgments in
Canada. It includes notably the following circumstances: the foreign judgment is
not final or is against public policy; the proceedings that were conducted show a
lack of respect for the rights of the defendant; or lis pendens or res judicata can be
invoked. Unlike the policy governing the enforcement of Canadian judgments
based on full faith and credit under the UECJA, enforcement of a foreign judgment
could also be opposed if, as provided in sub-par. (a), the foreign court lacked
jurisdiction.
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Paragraphs (e) and (f): The defence of fraud that is referred to in paragraph (e) is
intended to replicate, for common law jurisdictions, the defence as it has been
developed in the Canadian case law. The defence is distinct from that of violation of
the principles of procedural fairness as provided in paragraph (f).
The procedural fairness defence refers to the manner in which the foreign
proceeding was conducted. Fraud refers to a deception that was practised on the
court or on the judgment debtor in order to obtain judgment. It is possible for fraud
to exist even in an action that, as far as procedure is concerned, complies with the
requirements of procedural fairness. In civil law, fraud would have been covered
either by section 4(f) or by section 4(g). Principles of procedural fairness would most
likely be understood as binding on the parties to the proceedings as well as on the
court. Fraud could also be contrary to public policy. Paragraph e) clarifies the issue
if there were any doubt.

Paragraph (g): For common law jurisdictions, “public policy” is intended to refer
to the concept that is used in the Canadian case law to determine whether a foreign
judgment must be denied recognition, or a foreign rule of law denied application.
Public policy, used in this sense, applies only if the foreign judgment or rule
violates concepts of justice and morality that are fundamental to the legal system of
the recognizing jurisdiction. The word “manifestly” is used in this paragraph to
emphasize that the incompatibility with justice and morality must be convincingly
demonstrated. Public policy in this context is clearly distinct from public policy in
the more general sense of the aims that are supposed to be served by a rule of
domestic law. A foreign judgment may be at odds with domestic legislative policy,
because it gives a different result from that which domestic law would produce, but
that does not mean that the judgment contravenes public policy in the sense in
which it is used here. The distinction corresponds to that drawn in the civil law
between ordre public interne (policies served by rules of domestic law) and ordre
public international (public policy in the international sense).

Subsection 4(h)(i) addresses the situation where lis pendens in the enforcing court
can be invoked based on either an originating process or an interlocutory
proceeding the subject matter of which is related to the merits addressed in the
foreign proceeding. Subsection 4(h)(ii) addresses the straightforward exception of
res judicata based on an equivalent judgment on the merits in the enforcing court.
It also addresses the possibility of interim unenforceability created by the existence
of an order in the enforcing court resulting from an interlocutory proceeding the
subject matter of which is related to the merits addressed in the foreign proceeding.
In such a case, the interlocutory matter would have to be disposed of by the
enforcing court in advance of it considering the enforcement proceeding any
further.

Subsection 4(h)(iii) addresses the situation of res judicata in a third jurisdiction
coming to the attention of the enforcing court, the judgment of which jurisdiction
would also qualify for recognition and enforcement.

Time periods
5 A foreign judgment can be enforced in [the enacting province or territory] only
within the period provided by the law of the State of origin, or within ten years after
the day on which the foreign judgment becomes enforceable in that State,
whichever is earlier.

Comments: Such a rule accords with the average limitation period for enforcement
of judgments set up in most provinces.
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/ILPLW RI GDPDJHYV
(1) Where the enforcing court, on application by a judgment debtor, determines
that a foreign judgment includes an amount added to compensatory damages as
punitive or multiple damages or for other non-compensatory purposes, it shall limit
enforcement of the damages awarded by the foreign judgment to the amount of
similar or comparable damages that could have been awarded in [the enacting
province or territory.]

([FHVVLYH GDPDJHV
(2) Where the enforcing court, on application by the judgment debtor, determines
that a foreign judgment includes an amount of compensatory damages that is
excessive in the circumstances, it may limit enforcement of the award, but the
amount awarded may not be less than that which the enforcing court could have
awarded in the circumstances.

&RVWV DQG ([SHQVHYV
(3) In this section, a reference to damages includes the costs and expenses of the
civil proceeding in the State of origin.

& RP PHQWDWMe enforcement in Canada of foreign awards of damages which
could include punitive, multiple or excessive compensatory damages that would
otherwise be considered enforceable under this Act has raised and continues to
raise a number of issues. This situation warrants that under the UEFJA the
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