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FRAUDULENT CONVEYANCES AND FRAUDULENT PREFERENCES L AW

INTRODUCTION

[1] In 2004 the Conference received a feasibilitydg addressing the need for reform
of the two related branches of provincial and tenal law generally referred to as
fraudulent conveyances and fraudulent preferehc&he study prompted a literature
review and in 2006 the Conference initiated a rmafproject, which was undertaken on
the basis of a funding commitment advanced by th& IReform Commission of
Saskatchewan. The goal of the project is the mtoolu of a uniform Act suitable for
adoption across the country, recognizing that acfjasts may be required in Quebec to
achieve an appropriate interface with other elemeitthe province’s distinctive legal
system. The project was divided into two partsyt Pa addressing fraudulent
conveyances and Part 2 addressing fraudulent prefes. An extensive study paper was
written on each part as a foundation for the depralent of recommendations for refdrm
following which a working group was struck to pregua report on Part 1. The working
group examined and discussed each of the issuetfie in the study paper at length,
drawing on an evolving series of supplementaryutision papers. This report constitutes
the final report of the working group on Part 1tleé project. Although the report was
written by the Chair it represents the collectipénion of the working group.

[2] The report, with a revised introduction, wik Ipublished in the summer or fall of
2010 in theBanking and Finance Law Reviéas part of a special symposium sponsored
by the Insolvency Institute of Canada. Responabmgted to the working group Chair
by readers will be reported to the Conferencesearate submission.

[3] The recommendations advanced in this reportnatentended to be cast in final

statutory language. However the need for precigiosome instances requires that they
be framed in terms that approximate those that nbghadopted in the uniform Act and

the words used are carefully chosen. The recomntiendatherefore constitute a

combination of general policy statements and temastatutory provisions. Each

recommendation is accompanied by a relatively bgefnmentary advancing the

rationale for the recommendation and explaining itgended operation. The

recommendations are differentiated from the exptagacomment by bolded font.

[4] The working group has had the benefit of infneim a Quebec representative,
Professor Elise Charpentier, who also provided thekground paper on Quebec law
submitted to the Conference in 2009. While muclviot we recommend is suitable for
adoption in Quebec we recognize that some elenwdritee statute we propose may not
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be required or appropriate. In particular our reogendations relating to remedies may
not be pertinent in Quebec, where the current reaheeime is regarded as satisfactory.

WORKING GROUP

[5] The working group was chaired by Professor Temi®l. Buckwold of the
University of Alberta. Thomas G. Andersd.C. of Vancouver and Professor Anthony
Duggan of the University of Toronto were activetggpants from the inception of the
working group and Mr. Anderson produced admirabieutes of the proceedings of
every meeting. Other members of the group havecpgaated at varying stages as they
were able to do so. All have made invaluable doutions. They include: Professor
Elise Charpentier, Facult¢ de droit, Université Mentréal; Sarah J. Dafoe, Alberta
Justice; Tim Rattenbury, Office of the Attorney @eal of New Brunswick and Robert
A. Klotz of Toronto. The group also had the benefit of input from UniioLaw
Conference delegates. Considerable efforts wereen@adecruit a federal government
representative as a working group member. Howmsgarests for participation extended
to Industry Canada and the Office of the Superoiéenh of Bankruptcy Canada
respectively were declined.

[6] The working group met periodically by conferencall from the fall of 2008 to
late spring of 2009 and again from the fall of 2@0%arly spring of 2010. A progress
report recording the work completed in the firstipeé was submitted to the Conference
at its 2009 annual meeting. This final report inels most of the content of the progress
report as well as the further recommendations edhiring the second period. Some of
the content of the progress report was reviseceorganized in the work on the final
report.

RECOMMENDATIONS

[7] The recommendations in this report fall undee following general headings,
divided in most cases into a series of subtopics:

A. Title of Act

B. Transactions at Undervalue and Fraudulent sietions: Underlying
Policies of Reformed Law

C. General Policies in the Design of a New Seatut

D. Grounds for a Remedy: Definition of the CausgAction
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Scope of the Act: Transactions Falling Sulsje¢he Act
Standing to Seek a Remedy under the Act
Remedies

Limitation Period

Law Repealed

T emm

A. Title of Act

[8] The recommendations advanced in Parts 1 andtt@soproject will be integrated
in a single uniform Act that would replace existiricaudulent preferences and
conveyances statutes. The Act will empower thetdoureview a transaction and grant
relief under a cluster of related but distinct @susf action, only some of which require
proof of intention to prejudice creditors We recoand that the title of the Act reflect its
operation.  This title is used hereafter in the pwmntary accompanying our
recommendations.

The Act should be called the Reviewable TransactienAct.

[9] The Reviewable Transactions Act will consistwb parts with some overlapping
provisions. The part addressed in this report pvitivide a remedy where a debtor enters
into a transaction that has the effect of depletimg amount of property available to
satisfy creditors’ claims or a transaction thantentionally designed to remove property
from the reach of creditors. The provisions o§tpart must be differentiated from those
addressed to transactions constituting preferepéigents to creditors.

The terms “Transactions at Undervalue and Frauduleh Transactions” and
“Preferential Transfers” should be used respectivig to designate the
corresponding provisions of the Act.

B. Transactions at Undervalue and Fraudulent Trasactions: Underlying
Policies of Reformed Law

[10] Under Canadian law creditors who are not pendt they are owed, whether as a
result of intentional default or inability to pay ¢he part of their debtors, are entitled to
recover by having their debtors’ property seized Aguidated under legal process. If
the debt is secured by an interest in propertyoacthay be taken directly against the
collateral, often without resort to the judicialssggm. Where debt is unsecured, the
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processes available to reach the debtor's propanmyeither bankruptcy proceedings
under the federal Bankruptcy and Insolvency *AdBIA) or the procurement and
enforcement of a judgment under provincial or terial law. The law of what is
traditionally called fraudulent conveyances is deed to allow unsecured creditors to
recover property that would have been availableatisfy their claims by these means
had it not been transferred away by the debtogidl&ion governing transactions of this
kind therefore exists in the form of both provingtatutes and provisions of the federal
BIA.** Provincial legislation is supplemented in somasilictions by the Statute of
Elizabeth of 1571 (alternatively called the Fraestl Conveyances Act), where it
remains in effect as received law.

[11] Careful consideration was given to the dedlitstof harmonizing provincial and
federal law in this area. However the group codetlthat the BIA provisions are
unsatisfactory in several respects and should roadopted as a model for reformed
provincial and territorial law. Nevertheless, catsncy with the BIA, including the
recently proclaimed transfer at undervalue prowisjo was a factor in the
recommendations reached. It is our hope that mewinial legislation will influence
further developments at the federal level.

[12] Fraudulent conveyances law has historicallyerbebased primarily on the

complementary policies of deterring conduct intemilly designed to deprive creditors
of their rights of recovery and redressing creditdoss when conduct of that kind

occurs. Overtly, the policy of deterrence is addeel primarily to debtors, in that
avoidance of a transaction is based on the debiaésition to defeat, hinder or delay
creditors. So focused, the deterrence rationakalerthe view that debtors will not enter
into a transaction with the objective of defeatiogeditors if they know that the

transaction may be set aside, their plans thwanteldthe recipient of the property forced
to disgorge the benefit conferred. In its origif@mulation as embodied by the Statute
of Elizabeth a further and likely more powerful eéeént was provided by way of

potential imprisonment and the imposition of a fikdthough the Statute remains in
effect in some jurisdictions these dimensions®bperation have fallen into disuse.

[13] While the policy of deterrence is most obvilyusimed at debtors current law also
evidences a policy of deterring those who may deth debtors from entering into
transactions that will adversely affect creditaights. This policy is located both in the
defences offered in provincial fraudulent conveynéegislation and in the case law
interpreting that legislation and the Statute ot&beth. As a general rule, a transaction
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may be set aside as against a transferee who kobth& debtor’'s improper intentions
but not as against one who does not, and who las gnore than nominal value for the
property received. Since it is the transferee stiands to lose if a transaction is set aside
this approach implicitly recognizes the need tdlitate meaningful risk assessment by
those dealing with a debtor. A person who accépesbenefit of an ill-intentioned
transaction without knowledge of the debtor’'s objecmay not appreciate the risk of
entering into the transaction on the terms prope@sebitherefore deserves an appropriate
degree of protection. One who chooses to trarksemting the debtor’s actual or evident
intention accepts the risk of loss inherent in smg.

[14] In spite of the explicit focus on debtor intiem, current law as interpreted and
implemented by the courts significantly emphastbespolicy of redress of loss suffered
by creditors. If the debtor is insolvent at thediof or becomes insolvent as a result of a
property transfer he or she is presumed to haead®d to defeat creditors. The rationale
for this presumption is that since an insolventtdelby definition is unable to satisfy
creditors an intentional disposition of propertyshthe inevitable consequence of
defeating or obstructing their rights. Where tliespmption is applied a remedy is in
effect offered on the basis of actual loss to ¢oedi without regard to the debtor’'s
subjective state of mind. However whether the yrggtion is absolute or rebuttable is
subject to debate. If the debtor is solvent a pifhicreditor must affirmatively prove the
debtor’s intention to defeat creditors.

[15] The difficulties inherent in the need to prowgention undermine the policy of

redressing actual loss, since a transfer that tefe@ditors’ rights is immune from

challenge if malicious intention cannot be estélglds Paradoxically, the overt policy of
debtor deterrence is also undermined by the idengquirement. It is very difficult to

successfully challenge a transaction that impededitors’ rights because the debtor’s
intention is rarely explicit and the available eande is often inconclusive. There is
therefore little to deter either a calculating aebor a sophisticated transferee from
entering into such a transaction.

[16] The fundamental question that is obscured loyent legislation and its judicial
interpretation is the wrong at which the law isstwould be directed. Is the wrong the
actualinterference with creditors’ rights, however lablgathe debtor’'s motives, or only
the intentional interference with creditors’ rights? The diffiuin distilling the answer
to this question from the current body of statutangl case law in large part accounts for
the uncertainty and inefficiency endemic to itsrapien.
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[17] In our view the law should be based on thempse that actual interference with
creditors’ rights of recovery is wrong, except tbetextent that countervailing
considerations mandate the protection of othetifegte interests. This view does not
deny but rather subsumes the proposition that tioies interference with creditors’
rights is wrong. Therefore the related policiegaatted by our recommendations are the
redress of loss occasioned by transactions integfewvith creditors’ rights of recovery
and the deterrence of such transactions so asréstél the need for redress. This
approach is consistent with that adopted in otle@ntries and in particular would align
Canadian law more closely with that of the Uniteat&s.

[18] The policy of deterrence may be approachetivim ways. One view is that the

law should be designed to deter debtors from engagitransactions that have the effect
of impeding their creditors’ rights of recovery. & bther is that it should be designed to
deter those who deal with debtors from particigatin such transactions. Some
members of the working group subscribe to the firgw, others to the second.

However, we are in agreement as to the way in whieterrence of transactions that
improperly interfere with creditors’ rights is besthieved.

[19] No single cause of action can properly addrégs range of circumstances in
which a remedy is justified. We therefore propdseeé¢ related but distinct causes of
action designed both to redress loss to creditodsta deter debtors and those who deal
with them from entering into transactions that défer obstruct creditors’ rights of
recovery. While protection of creditors is a prisndocus the rules we advance are
designed to appropriately shelter those who detl debtors by ensuring that they are
able to assess and respond to the risk of trangaati the terms proposed or at all.

[20] Any law that subjects a transaction &x post factochallenge necessarily
interferes with the finality of transactions to samegree but the potential disruption of
settled transactions should be subject to sendibls. The need to accommodate
reasonable reliance on the finality of transactisn®cognized as a countervailing policy
through various features of the legislation we ps® operating in combination; in
particular, in the design of the causes of actiba, recognition of qualifying factors in
the remedial regime, the protection of secondagdferees who have not dealt directly
with the debtor and the imposition of a short latidn period.

[21] Our recommendations do not represent a compdeparture from the policies
that underlie existing law. Rather, we seek targe&nd implement those policies more
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clearly through a set of rules that will guide coermal and individual behaviour and the
judicial decisions through which that behaviorssessed. Fair treatment is best achieved
by the adoption of unambiguous rules that, to tkiere possible, produce predictable
results.

C. General Policies in the Design of a New Statit

[22] Our recommendations for a new statute are eglidy two general structural
policies. The general policy of conforming withdéral legislation where possible and
appropriate was mentioned above. We also sougiwda creating an unduly complex
or prolix statute. We have therefore avoided de&bnal or explanatory provisions where
the meaning of the language used is well estallistiee application of the provision in
guestion requires the court to weigh evidentiaggdes that need not be articulated or the
scope of a provision is not amenable to precisendeh and inherently requires
contextual judicial interpretation.

D. Grounds for a Remedy: Definition of the Causgof Action

[23] Creditors will be entitled to a remedy whergansaction falls within the terms of

the recommendation that follows subject to the thtons imposed in relation to

particular types of transaction by recommendatiadganced later in our report. This
dimension of the legislation was subjected to esttendiscussion and refinement by the
working group, since it effectuates the core poheyl structure of the reformed system
of law.

(2) An order for relief will be available where:
(@) A debtor enters into a transaction for no consleration or for
consideration worth conspicuously less than the vaé

transferred or conferred by the debtor under the transaction
and

(b) the debtor

(1) Is insolvent at the time of the transaction,
(i) becomes insolvent as a result of the transaan or
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(i)  enters into the transaction in circumstancesin which
the debtor is demonstrably at risk of insolvency ad the
debtor does become insolvent within 6 months of the
date of the transaction.

(2) An order for relief will be available where:

€)) A debtor enters into a transaction with the pmary objective
of hindering or defeating the enforcement of the ghts of a
creditor or creditors,

(b) the ability of a creditor or creditors of the debtor to recover
satisfaction of their claim or claims was material hindered as
a result of the transaction, and

(c) the transferee

0] gave no consideration or gave consideration wtr
conspicuously less than the value received from the
debtor, or

(i) knew of the debtor’s intention and intended toassist the
debtor by entering into the transaction.

[24] The recommendation incorporates three distocanises of action. The first is
defined by paragraph (1), the second by paragrépla),(b) and (c)(i) and the third by
2(a),(b) and (c)(i)). The elements of each causactibn are explained below. To avoid
confusion we refer to these in the remainder ofreport as causes of action #1, #2 and
#3 respectively.

[25] The first and second causes of action do equire proof that the person who
dealt with the debtor (the “transferee”) delibelatearticipated in a scheme to defeat
creditors. However they are designed to ensuteaticaeditor may only obtain a remedy
where the circumstances are such that the tramesigria a position to recognize that the
transaction may undercut creditors’ rights and dfege be subject to challenge. The
approach represented by this recommendation iglglaigned though not identical with
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that of the state and bankruptcy law of the Uni¢ates, as well as with the law of other
common law jurisdictions.

Cause of action #1(insolvency + conspicuously inadequate considerdéisset
depletion)

[26] Cause of action #1 is defined by paragraph3 4qd (b) above:

1(a): Debtor receives no consideration for value givereoeives consideration
that is worthconspicuouslyless than the value given by Debtor.

1(b): Debtor is insolvent at the time of the transactibecomes insolvent as
result of the transaction or enters into the tratfiga when insolvency is a
foreseeable risk, if insolvency in fact ensues Wit months of the
transaction.

[27] An insolvent person by definition is unabledatisfy the claims of all creditors.
Therefore any transfer that has the effect of dishing the extent or value of his or her
exigible estate further reduces creditors’ abitdyrecover their claims. The debtor has
knowingly entered into a transaction that will imdpethe satisfaction of creditors claims,
whether or not with malicious intention. The effeftthis cause of action is to deprive a
transferee of gratuitously received value in favotithe transferor’'s creditors without
regard to the debtor’s subjective ethical culpapiir the transferee’s knowledge or state
of mind. The remedy awarded need not entail getBide the transaction in its entirety
but may be designed to restore to creditors theevlabnsferred away or conferred by the
debtor to the extent that it exceeds the considergiven in exchange, while protecting
the transferee’s investment. This cause of actmplements the primary policy of
redressing loss suffered by creditors through tlemation of assets or value that would
otherwise be available to satisfy their claims. aléo gives effect to the policy that
transferees should be protected if they are na position to recognize the risk of
dealing with the debtor on the terms in questionpekson who is offered property or
another benefit foconspicuouslyless than the consideration paid should be aldited
that fact alone to the likelihood that the debtowilling to deal on these terms in order to
alleviate a pressing need for funds due to hisesrfimancially impaired circumstances.
He or she may be deterred from doing so by theigimv of a clear rule precluding the
retention of a gratuitous gain at the expenseluérgt If not, he or she is properly subject
to the risk of losing it.
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Cause of action #2(debtor intention to hinder + conspicuously inadatg
consideration/asset depletion)

[28] Cause of action #2 is defined by paragraphs, 2b) and (c)(i) above:

2(a): Debtor enters into transaction with themary intention of hindering or
defeating a creditor or creditors.

2(b): The transaction in fact materially hinders creditability to recover.

2(c)(): The transferee gave no consideration for valueeived or gave
consideration worthconspicuously less than the value received from
Debtor.

[29] This cause of action offers a remedy where dbbtor is not insolvent but has
entered into a transaction with the objective ohyileg or significantly impeding
creditors’ right to payment. In theory a solvembtbr has assets available to satisfy
creditors’ claims, so no remedy is required to @cbtthem. However as a practical
matter a debtor's assets may be difficult or impgmesto reach through judgment
enforcement measures due to their nature or latatforemedy is therefore available if
the transaction materially hinders recovery, ndtatéinding that recovery over time may
not be absolutely precluded. As in cause of adtibna person who accepts a gift or an
extraordinarily “good deal” from the debtor shouétognize the potential risk involved
in so doing. This cause of action is also juddifiey the view that, as against creditors
who have by definition given full value for the @ation incurred by the debtor, a
gratuitous transferee has a less compelling claim.

Cause of action #3shared intention or “conspiracy” to hinder credi)o

[30] Cause of action #3 is defined by paragraph$, Zb) and (c)(ii) above:

2(a): Debtor enters into transaction with themary intention of hindering or
defeating a creditor or creditors.

2(b): The transaction in fact materially hinders creditoability to recover
(whether or not any or adequate considerationcisived by Debtor).
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2(c)(ii): The transferee knew of Debtor’s intention and idezhto assist in its
achievement.

[31] This cause of action offers a remedy in theeraases in which it can be

established that the debtor and the person dewalithghim or her in effect conspired to

defeat or materially obstruct creditors, whether nmt the debtor is insolvent and

regardless of whether the consideration given bytithnsferee is commensurate with the
value conferred by the debtor. As noted above,tituesaction may have the effect of
leaving the debtor with assets of little or no i=dlle value to creditors, or the

consideration received may have been dissipatedthodgh a conspiracy to defeat

creditors clearly justifies redress the fact thatamsferee who has given full value may
be subjected to a remedial order requires thatadlertging creditor meet a relatively

steep onus of proof before relief is granted.

Definition of insolvency

[32] A definition of insolvency is required for paowses of cause of action #1. The
recommended definition largely tracks the BIA d#fom of insolvency, adding the
clarification that only exigible property is to ldaken into account in determining a
debtor’s solvency. The meaning of the term “eXgjibrequires no definition. The
proposed definition of “insolvency” is:

A person is insolvent if;

(a) the person is for any reason unable to meet bfpations as they generally
become due,

(b) the person has ceased paying current obligatig in the ordinary course
of business as they generally become due, or

(c) the aggregate of the person’s exigible propeftis not, at a fair

valuation, sufficient to enable payment of all obfations, due and
accruing due.
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Intention to obstruct existing and anticipated criors

[33] One of the troublesome issues associated apiblication of the intention test
embodied in current law is the question of whethéransaction may be set aside if the
debtor did not have creditors at the date of thegaction but was in circumstances such
that it was reasonably foreseeable that he or shddwhave creditors in the future. The
new statute should overcome the uncertainty onpihiist by providing explicitly that;

For purposes of determining whether the debtor intaded to hinder or defeat
a creditor or creditors, a creditor is a person whoholds a claim that existed
or was reasonably foreseeable at the date of theatrsaction.

The result is that a remedy is available if thetdelntentionally diminishes the asset
base available to anticipated creditors by makingratuitous or largely gratuitous
transfer or by conspiring with the transferee ttedetheir potential claims.

Proof of intention

[34] An order for relief under causes of action&tfl #3 depends upon proof that the
debtor entered into the transaction with the primajective of hindering or defeating
the enforcement of creditors’ rights. Relief undause of action #3 requires, in addition,
proof that the transferee intended to assist tH#oden achieving that objective by
entering into the transaction. Failure to exphcaddress the basis upon which a finding
of intention may be made leaves open the possibitiat the confounding body of
judicial authority addressing proof of intention ttelay, hinder, defraud, defeat or
prejudice creditors under current law will be apglunder the new statute. In order to
forestall that approach we recommend a non-exausist of factors that may be
considered by the court. The factors identifiegl i@ be regarded only as indications of
intention to which the court may attach such weight may be appropriate in the
circumstances. We recognize that the evidentissyas associated with onus of proof
are complex and not amenable to resolution by tetatuyprescription. However the
language suggested is designed to signal that asupmption of intention, whether
conclusive or rebuttable, should be regarded angrirom proof of one or more of the
facts listed. The court is asked to make a findiaged on consideration of the totality of
the evidence presented, having regard to factsatteatommonly accepted as relevant to
an inference regarding the intention of partiea toansaction.

12
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Where grounds for relief require proof that

(@)

(b)

the debtor entered into a transaction with theprimary objective of
hindering or defeating the enforcement of creditorsrights, or

the transferee knew that the debtor entered ird a transaction with
the primary objective of hindering or defeating the enforcement of
creditors’ rights and intended to assist the debtoby entering into the
transaction

the court may treat the following factors, among dters, as indications of the
intention of the debtor, the transferee or both, asigning such weight to any
factor or factors as may be appropriate in the ciramstances:

(i)

(ii)

(iii)

(iv)

(v)

in the case of the debtor, the debtor was inse¢nt at the date of the
transaction or became insolvent as a result of thigansaction and, in
the case of the transferee, the transferee knew théhe debtor was
insolvent at the date of the transaction or would bcome insolvent as a
result of the transaction,

the transaction occurred at a time when the detor or the transferee,
as the case may be, knew of the existence of a @lagainst the debtor
or had reasonable grounds to anticipate that a clam would arise in
the foreseeable future,

where the transaction was effected by a courbrder, failure by the
debtor to disclose the existence and extent of aash or claims that
may be prejudiced by the order or, in the case ofhe transferee,
failure to disclose the existence and extent of duclaim or claims
known to the transferee,

the value of consideration received by the débr was substantially
inadequate in relation to the benefit conferred,

the parties to the transaction were related oclosely affiliated,

13



UNIFORM LAW CONFERENCE OF CANADA

(vi)  the debtor retained the possession, use or befit of property or value
transferred under the transaction,

(vii) the transaction was entered into in haste,

(viii) one or both of the parties attempted to keepthe transaction or
circumstances material to the availability of relié under this Act
hidden from creditors or others,

(ix) the transaction was not documented in the marer that would
ordinarily be expected in relation to a transactionof that kind.

[35] The role of insolvency and substantial inadexyuof consideration as potential
evidence of intention to hinder creditors for puse® of causes of action #2 and #3 must
not be confused with their role as the substariiagas for relief under cause of action #1.
Under cause of action #1, proof that the debtor weelvent at the time of the
transaction or shortly thereafter and that thedfemree gave conspicuously inadequate
consideration in exchange for the value receivedtes a right to relief. Intention is not
a factor and there is no question of assessingeteeance or weight to be attached to the
fact of insolvency or the insufficiency of the cateyation given. However if the
transaction is not one falling within the scopeatise of action #1, for example, because
full consideration was given by the transferee,fduot that the debtor was insolvent at the
time of the transaction may be a material indicabdrintention for purposes of
establishing a claim to relief under cause of act8.

[36] The recommendations deliberately omit provisidghat would establish the basis
for finding the intention of a corporation or otleetificial legal person. The courts have
had little difficulty determining the intention af corporation using existing common law
principles under which the intention of an authedzndividual who participates in the
acts constituting a transaction is ascribed toctirporation if the person is the “directing
mind” of the corporation in that context. An attenp provide a statutory formulation is
therefore unwarranted, given that such a formutatwould itself raise issues of
interpretation and application.

14
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Meaning of consideration

[37] Consideration is a well-understood concept ardd not be defined in generic
terms. The existence and valuation of considardto purposes of causes of action #1
(insolvency + conspicuously inadequate considemamd #2 (debtor intention to hinder
+ conspicuously inadequate consideration) will fall be determined by the courts.
However in order to ensure that a remedy is avialab relation to certain types of
transaction it will be necessary to explicitly stghat what might be regarded as a
contribution made by a person receiving value fr@andebtor-transferor isot
consideration. Among the categories of such tretisaare a corporation’s repurchase
or redemption of its own shares. A share redemptiorepurchase adds nothing to the
capital of the corporation and does not constithe release of a debt owed by the
corporation. Since payments of this kind inhererdiyninish the asset base of the
corporation they should fall within the scope ot thtatute. In order to avoid any
uncertainty in this context the statue should dtzdé

Where a debtor corporation repurchases or redeemshsares issued by the
corporation, a transfer of the redeemed or repurchaed shares to the
corporation or the relinquishment of shares by thai holder does not
constitute consideration received by the corporatio.

E. Scope of the Statute: Transactions Falling ®ject to the Proposed Act

General definition

[38] The definition of “transaction” will determinine circumstances that fall within
the scope of the statute. That is, creditors Wil entitled to a remedy by way of
compensation for the obstruction or infringementttdir rights where a “transaction”
falls within the terms of one of the causes of atti Subject to the qualifications
discussed below, the definition should includetyges of transaction that have the direct
or indirect effect of reducing the asset base agaiumich creditors may seek to enforce
their claims. Although the range of transactionljeact to challenge would be increased
under the proposed statute it is important to keepind that the remedial regime would
offer a range of options short of avoiding or seftaside the transaction in its entirety.

“Transaction” means: the transfer, creation or conkrral of a benefit and
includes:
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(@ A transfer or disposition of an interest in existing property or
property to be acquired in the future

(b) A payment of money

(© The release of an interest or obligation

(d) The conferral or creation of a security interest, barge, lien or
encumbrance

(e) A transfer, grant or conferral of a license, quotayight to use or right
to payment

) The designation of a beneficiary

(9) The assumption of an obligation to do or to bring bout any of the
foregoing events in the future.

[39] Under current provincial and territorial lamlg a transfer of property gives rise
to a remedy. However it is now recognized that ynather types of transaction have the
direct or indirect result of transferring to a thiparty value that would otherwise have
been available to satisfy creditors’ claims. Thepmsed definition ensures that a remedy
is available if an insolvent debtor enters intolsactransaction for no consideration or
substantially no consideration or with the provatemtion to defeat creditors’ claims.
Clause (g) recognizes that a remedy should alsavb#able where a debtor assumes a
present obligation to confer value in the futuregfing in mind that the remedial regime
proposed will offer a range of options including itesuance of an injunction.

Share redemptions and the payment of dividends lmpgporation

[40] As noted in relation to the causes of actipayments of this kind inherently
diminish the asset base of a corporation to thengxif the payment. If the corporation is
insolvent at the time of the payment (cause ofoactil) or the payment is intended to
defeat creditors (causes of action #2 and #3) &dgmshould be available. We therefore
recommend that:

“Transaction” includes a voluntary act by which a @rporation purchases or
redeems shares of the corporation or pays a dividén other than a dividend
in the form of shares.

[41] The remedies offered by the proposed Act, likese under current law, will
operate to deprive the person who has dealt wikblaor of the benefit of the transaction.
However we recommend that in relation to transasetiof this kind an ancillary remedy
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should be made available against directors of tbearation who authorized the

offending payment unless they were not in a pasito reasonably recognize that it
would constitute a violation of the Act. This isscussed further under the remedies
section of this report.

Exempt property

[42] The Reviewable Transactions Act will intersedth provincial exemptions law in
two contexts. A debtor may transfer exempt propére; property that is not exigible
under judgment enforcement measures) to a tramsfareircumstances that fall within
the parameters of a cause of action; for exampkdebtor is insolvent and receives no
consideration (cause of action #1). Alternativalydebtor may transfer non-exempt
property to a transferee in exchange for propéwy is exempt in the debtor’'s hands. Our
recommendations address the manner in which thesgective scenarios should be
affected by the proposed Act as follows:

Q) “Transaction” does not include a transfer ordisposition of property
that is exempt before the transfer or dispositions made.

(2) The statute should not make special provisiofor transactions that
have the effect of converting non-exempt into exemroperty in the
debtor's hands. However such a transaction may gé rise to a
remedy if it falls within one of the causes of aabin.

The competing considerations associated with exggterty present difficult policy
choices. Consensus was reached on the recommergatilvanced only after full and
vigorous debate.

[43] The first recommendation is consistent withrreant law and is the less
controversial of the two. It reflects the fact thtfagre are few cases in which creditors are
materially hindered by a transfer of exempt propesince they will not have lost
property that could have been reached to satiséyr ttlaims if the transfer had not
occurred-?

[44] The second recommendation reflects the needdpect the policies embodied in
exemptions legislation. Property declared by $tato be exempt in the hands of a
debtor is protected on the grounds of the functlaat property is perceived to have in
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relation to the ability of the debtor to maintaiimmhor herself and his or her family.
There is little distinction between the conductaoflebtor who purchases such property
using non-exempt assets in the knowledge thattorsdwill be denied their recovery and
that of a debtor who holds exempt assets previcaugyired in the knowledge that he or
she could by relinquishing them satisfy creditamigims. The shades of distinction that
exist will often be too subtle to legitimately sebj one circumstance to legal penalty
while sheltering another.

[45] The result of making no special provision the acquisition of exempt property
is that in the majority of cases no remedy willavailable where the transaction involves
the exchange of reasonably commensurate consioieratnce such a transaction will not
invoke a remedy under cause of action #1 (insolyencconspicuously inadequate
consideration) or #2 (debtor intention to hinder censpicuously inadequate
consideration). However it is important to notattlf the parties to a transaction by
which a debtor acquires exempt property have coedpgogether to defeat creditors by
means of the transaction a remedy will be availablger cause of action #3, even if the
transaction was one for full consideration. Itasammended that the remedial provisions
explicitly authorize the court to declare propétigt is exempt in the hands of the debtor
available to satisfy creditors’ claims where thangaction does give rise to a remedy
under the ordinary causes of action.

[46] The position of the working group is also jtist by the fact that a remedy could
only be made available in relation to a transactioder which a debtor has in effect
converted non-exempt into exempt property by wayaofransaction involving the
exchange of full or reasonably commensurate coredid@ by creating a special cause of
action that would be limited in application to suchnsactions. On the view that it is
generally undesirable to complicate the statuteattgmpting to legislate for specific
cases, such an approach would not be warrantedsualelear and compelling policy
objective exists. The recommendation reflects #ut that the policy rationale justifying
an approach that would undermine exemptions laat lisast debatable.

[47] The extent to which this approach affects toed will depend upon the

generosity of provincial exemptions law. The wotkigroup was cognizant in particular
of its implications in the case of a transfer ohvexempt funds into an RRSP that enjoys
a full or very liberal exemption. If, for exampla, Saskatchewan debtor invests a
substantial amount of money in an RRSP in ordeshelter assets from creditors the
transaction will not give rise to a remedy undee throposed statute because the
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transaction between the debtor and the financslitition issuing the investment is by
definition for full consideration (neither cause aftion #1 nor #2 applies), and the
institution will not have knowingly participated aplan to defeat the investor’s creditors
(cause of action #3 is not available).

[48] The general policy in favour of sheltering RRSfrom creditors is explicitly
perpetuated in section 67(1)(b.3) of the BIA exceph respect to contributions made
during the 12 month period prior to bankruptcy, ethmay be recovered by the trustee.
A roughly similar outcome could be achieved undesvmcial exemptions law by
providing that a debtor may not claim an exemptigth respect to funds invested in an
RRSP if the debtor was insolvent at the time ofitivestment, was rendered insolvent by
it, or became insolvent within a specified numbedays or months after it was made,
insolvency being determined on the basis of thaesalff the debtor’'s non-exempt assets.
The same approach could be applied to any categioexempt property, or exempt
property generally. However it was the view of thajority of the working group that
any such provision should be considered as a questi exemptions law reform rather
than as an aspect of the reform of the generabfdwaudulent conveyancés.

[49] A final point should be made about the implicas of recommendation 2 in
relation to a transaction under which a debtorglegies a qualifying beneficiary under a
policy of insurance with the result that the pollmycomes exempt under the provincial
Insurance Acts? The definition of transaction gives effect to remt case law under
which the designation is recognized as the transfera property interest to the
beneficiary, with the result that such a desigmatitay give rise to a remedy if it falls
within any of the causes of action. Most signifitgnthis means that if the beneficiary
has not given consideration, as is usually the, asemedy will be available if the debtor
was insolvent at the time of the designation or enadvith the intention of defeating
creditors. The remedy granted would in most case® set aside the designation, which
would avoid the exemption created by the designadiad render the policy available to
creditors. |If this is thought to be objectionableder the exemptions policy effectuated
by the Insurance Act legislators may wish to amiénade statutes to preclude this result.
The working group felt it to be beyond the scopewf mandate to determine exemptions
policy by attempting to define a special excepfamnthis unique type of transaction.
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Guarantees and other contingent obligations

[50] A cause of action that requires as one of atements the valuation of
consideration received gives rise to intractablebfams in relation to transactions
involving a guarantee or similar promise of indefcation contingent on the non-
performance of a third party. Consider, for examghe common case of an inter-
corporate guarantee given to procure financinggiesl to benefit a company related to
the guarantor corporation. It is difficult if nmhpossible to determine whether the value
received by the guarantor is conspicuously less tihat conferred on the lender or
creditor taking the guarantee, since it cannotdugated with the amount of the loan or
credit extended to the third party for whose bdribB guarantee was given. Given that a
valuation of consideration is required under boduses of action #1 and #2, we
accordingly recommend that a remedy be availabtelation to transactions of this kind
only under cause of action #3. The same appraaapplied to all forms of transaction
involving the assumption of a contingent obligatias follows:

An order for relief will be available in relation to a transaction under which a
debtor assumes a contingent obligation to transfeproperty, pay money or
satisfy an obligation, including under a guaranteeor an agreement to
indemnify against loss occasioned by the default anon-performance of a
third party, only where the conditions of liability comprising cause of action
#3 are satisfied; namely,

(@) the debtor entered into the transaction withthe primary objective of
hindering or defeating the enforcement of the righ$ of a creditor or
creditors,

(b) the ability of a creditor or creditors of the debtor to recover
satisfaction of their claim or claims was materiay hindered as a

result of the transaction, and

(© the transferee knew of the debtor’s intentionand intended to assist
the debtor by entering into the transaction.
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Disclaimer of interest and refusal of power of apptment

[51] After full consideration of competing views dhe treatment of disclaimers of
interest and the refusal of a power of appointmeatiecommend that;

The statute should not explicitly address the disaimer of an interest or the
refusal to exercise a power of appointment.

The implicit result of this recommendation is tisath circumstances will generally not
qualify as a “transaction” and will not fall withthe scope of the statute.

[52] If the debtor’'s interest has vested the disoda would constitute a transfer of
property falling within the general definition ofr&nsaction” and would be subject to
challenge on that basis. However where the intesegurely prospective the debtor’s
refusal to accept it may constitute a failure tovaatte creditors’ rights but not
interference in the usual sense. Additional prollesh policy and statutory structure
would be raised by inclusion of such circumstane@hin the scope of the statute,
particularly in relation to the remedial consequeanthat would flow from a successful
challenge. We are not aware of any statutory schitiaeexplicitly offers a remedy in
circumstances of this kind.

Transactions effected by court order or operatiohlaw

[53] It is generally inappropriate to subject trms and payments made by order of
the court to collateral challenge under a sepabamigy of law. In many cases the
transferring or paying debtor will not have receiwalue, or value that can be readily
guantified, in exchange for the property or benefihsferred under a court order. If such
transfers fall within the general scope of the Antorder could potentially be set aside
simply because the debtor was insolvent at the tihee order was made, thereby
undermining the substantive basis of the order, (veder cause of action #1). However
in some instances a court order may be soughtderdo avoid creditors rather than for
legitimate legal reasons. A debtor should not bempegd to subvert reviewable
transactions law by the device of substitutingamdfer by court order for a voluntary
transfer. This is particularly likely to be accdmbped by way of a consent order, though
it might also occur when the material facts aredistlosed in the hearing of a case.
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[54] Fraud on the court constitutes grounds forrtweaing a judgment under a
recognized exception to the doctrinesre$s judicata However these principles are
apparently available only to parties to the proosgpdand do not respond to the
transactional effect of the judgment on third pexti The grounds for relief where a
reviewable transaction is effected by court ordeisintherefore be explicitly addressed
by the Act.

[55] While a transaction effected by court ordeowd not be completely immune
from challenge the Act must respect the importarfdenality of decisions. We therefore
recommend that such a transaction may be challeagldwhere it can be proven that
the order or judgment was procured for the primauypose of hindering or defeating
creditors. In conjunction with other features lbé tAct designed to protect reasonable
reliance on the finality of a transaction, this ayg@eh strikes a balance between
protecting the beneficiaries of a court order arelenting use of the court as a vehicle to
defeat creditors.

[56] Transfers by operation of law should also hbéject to the rules that apply to

transfers effected by court order. In such a tlasalebtor’s intention to defeat creditors
and, in relation to cause of action #3, the tramsfs intention to assist in that result
would not be directly relevant to the transfer kather to creation of the circumstances
that produce the legal result in question.

[57] We recommend that transactions effected bgood the court or by operation of
law fall within the scope of the Act on the follavg basis:

Where the events constituting a transaction are eftted by court order or by
operation of law, an order for relief will be available only when the
conditions of liability comprising cause of action#2 or #3 are satisfied,
namely,

€)) the debtor entered into the transaction witithe primary objective of
hindering or defeating the enforcement of the righ$ of a creditor or
creditors,

(b)  the ability of a creditor or creditors of the debtor to recover
satisfaction of their claim or claims was materiay hindered as a
result of the transaction, and
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(c) the transferee

(1) gave no consideration or gave consideration wtr
conspicuously less than the value received from ttiebtor, or

(i) knew of the debtor’s intention and intended toassist the debtor
by entering into the transaction.

Transactions associated with the breakdown of asgal relationship

[58] Generally speaking, inter-spousal transactiares properly subject to challenge
under all of the causes of action established byAitt. Transfers of property to a spouse
or other family member and other forms of trangactinvolving related persons are
common devices for sheltering an individual’'s asdedm the existing or anticipated
claims of creditors. However transfers resultirapira genuine separation agreement or a
court order for support or division of family propegive rise to special considerations.
The recommendations adopted in relation to sucts#éetions were arrived at only after
exhaustive discussion and debate by the workingpmend with the assistance of input
from Uniform Law Conference delegates.

[59] The proposed provisions would make inter-spbusansactions effected by

separation agreement or court order subject tolesigd only under the conditions

constituting cause of action #3; that is, where debtor entered into the agreement or
procured the order for the primary purpose of himdeor defeating creditors and the

debtor’'s spouse knowingly facilitated that objeetivThis means that honest efforts to
divide family property and provide for support witlot be subject to challenge by

creditors. Although credible arguments may be adegd for subjecting separation

agreements and court orders to the ordinary rtihesapplication of causes of action #1
(insolvency + conspicuously inadequate considanaimd #2 (debtor intention to hinder

+ conspicuously inadequate consideration) to séiparagreements and cause of action
#2 to court orders was rejected for two primarysozes.

[60] First, the award of relief under causes ofacttl and #2 requires an assessment
of the value of consideration provided by the tfaree in exchange for the benefit
received from the debtor. This would entail valatof the compromise of present and
future claims to property and support; an almogpassible exercise both due to the
difficulty of monetizing the financial claims relsad and due to the presence of non-
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financial but legitimate and critically importanénsonal factors that often influence the
terms of an agreement or order.

[61] Secondly, the need for finality is particuladcute in transactions that relate to
dissolution of the powerful personal bonds assediatith a spousal relationship. The
settlement of affairs between intimate parties ime® psychological and emotional as
well as financial closure. The disruption of thkitsure may have profound repercussions
for the parties involved and their families thatesd far beyond financial security. A

spouse who receives property or support from aodedgiouse under an agreement or
order should not be subjected to disruption of thatl unless he or she knew that the
agreement or order was designed primarily to defeatcreditors of the other spouse
rather than as a legitimate settlement of the g@sirfinancial affairs.

[62] The working group also rejected the alterratapproach of devising a special
cause of action or causes of action applicableuskatly to separation agreements and
family orders. There is some evidence that curjadiitial practice is to give effect to
agreements and the terms advanced for consentsafdieey are regarded as a good faith
or bona fidesettlement of the parties’ affairs, notwithstamgihat the outcome may have
an adverse effect on one party’s creditors. Algioa cause of action using the language
of good faith orbona fideswas considered the consensus ultimately reachethdy
working group, with one dissenting member, was thatcreation of special causes of
action for special types of transaction is gengratidesirable in principle and that the
terms of cause of action #3 in effect constituggmad faith test.

[63] The Reviewable Transactions Act would explycgermit the Court to determine
the intention of parties to a transaction on th&saf circumstantial evidence and offers
a non-exhaustive list of circumstances that mataken into account. Given that parties
to a court-ordered settlement are invariably exgubtd disclose their respective debts the
failure to do so may be regarded as strong eviddratethe order sought is designed to
avoid the undisclosed liability. Therefore nonetisure of debts that may be prejudiced
by a court order is included among the factoredists supporting an inference that the
order was so intended.

[64] The recommendations relating to family trarigars do not address payments to a
family member to provide for ordinary family expessthe provision of non-commercial
services to a family member or modest gifts betwiaemly members. Transfers of that
kind will be sheltered by provisions of the Act theuthorize the Court to refuse or
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modify the terms of an order in recognition of ans taken by the recipient in reasonable
reliance on the finality of the transaction. Thegsevisions are discussed in the
recommendations relating to remedies in part Gvbeloder the subheadirf€actors to

be considered in the granting of an order (the “liyeng factors”).

(2) Where the parties to a transaction are or wer in a spousal
relationship and the transaction is effected by

(@) a separation agreement or

(b) a court order for the division of property and financial
resources or for support arising from the breakdownof the
spousal relationship,

an order for relief may be granted only where the anditions of
liability comprising cause of action #3 are satiséd; namely,

(1) The debtor entered into the a transaction wit the primary
objective of hindering or defeating the enforcementof the
rights of a creditor or creditors,

(i) the ability of a creditor or creditors of the debtor to recover
satisfaction of their claim or claims was materialy hindered as
a result of the transaction, and

(i)  the transferee knew of the debtor’s intentiom and intended to
assist the debtor by entering into the transaction.

(2) An order for relief may be granted in relation to a transaction
referred to in clause (1)(b) by any court having juisdiction to grant
relief under this Act, whether or not that court is the court that made

the order effecting the transaction.

For purposes of the foregoing:
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“spousal relationship” means a marriage, civil parhership, civil union or a
common law or de facto relationship recognized byalw as giving rise to
rights and obligations.

“spouse” means a person who is party to a spousaklationship with the
debtor.

“separation agreement” means an agreement providindor the division of
property and financial resources or support for a pouse or a member of the
debtor’s family resulting from or relating to the breakdown of a spousal
relationship.

Preferential payments to creditors

[65] The payment of a debt does not diminish thevadue of the debtor’'s estate as
long as what is paid is equivalent to the valu¢hef property or benefit received by the
debtor from the creditor to whom the payment is enad@iherefore payments to creditors
do not fall within the harm that the legislationoposed in this report is designed to
remedy. Although such payments may be subjechatiange if they offer a preferential
advantage to the recipient relative to other coedithe policies underlying a system of
law addressed to preferential payments differ ftbose that support relief under these
recommendations. Preferential payments will beregieed in Part 2 of this project and
dealt with in the Reviewable Transactions Act undeseparate set of provisions. The
Act should explicitly differentiate preferential atrsactions from transactions at
undervalue and fraudulent transactions. The gpe&fms by which that distinction is
implemented will depend upon the way in which the & structured but the following
provisional recommendation is advanced in thatnega

A payment of money or the transfer of property to acreditor in full or
partial satisfaction of a debt is not a transactiorfor purposes of the causes of
action recommended in this report except to the egnt that the money paid
or the value of the property transferred exceeds t# amount of the debt
satisfied.
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F. Standing to Seek a Remedy under the Act

[66] The statute would grant relief to a person whatls within the definition of
“creditor.” The provisions recommended are desigte offer a remedy to a person
holding a legal claim capable of maturing into ghtito payment or to a transfer of
property enforceable by legal means against thetsasd a debtor. As indicated at the
outset, those means are essentially the judgmelorcement measures offered by
provincial or territorial law. The principles outd below determine the class of persons
who hold the status of “creditor.”

Date claim arises

[67] The following recommendation establishes tles€ of persons who are entitled
to a remedy under the Act;

A “creditor” is a person who holds a claim at the @te of the transaction in
relation to which a remedy is sought, and for purpses of causes of action #2
(debtor intention to hinder creditors + conspicuouy inadequate
consideration) and #3 (conspiracy by debtor and trmasferee to hinder
creditors) only, a person who holds a claim that arse after the date of the
transaction.

[68] Current law is ambiguous as to the circumstana which a person whose claim
arises after the date of the transaction in quessi@ntitled to a remedy. We recommend
that only creditors who hold a claim at the dat@ @hallenged transaction are entitled to
a remedy where the action is based on cause afna#fi; that is, that the debtor was
insolvent at the date of the transaction or shatireafter and the transferee gave no
consideration or conspicuously less than the benefeived. Creditors whose claims
exist at that date are necessarily affected byldss of asset value inherent in the
transaction. Note that the definition of “clainrddvanced below, is such that a person
need not have a claim that has matured into adajad amount at the date of the
transaction to qualify. What matters is the préssistence of a legal right against the
debtor. Although people who deal with the debtiberaa transaction of this kind has
occurred may not recover the full amount of thé@iras that result is a product of the
debtor’s financial circumstances at the time ofghbsequent dealing and only indirectly
if at all a product of the prior transaction. Sedpsent creditors would therefore not be
entitled to a remedy under this cause of action.
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[69] However, a person who acquires a claim agansdebtor after the debtor has
entered into a transaction that diminishes theevaluhis or her asset base or seriously
impedes the ability of creditors to recover woukl éntitled to a remedy if it can be
proven that the debtor entered into the transaotdh the intention of defeating or
obstructing a creditor or creditors and the secondeements of either cause of action #2
or #3 are established. This approach ensuresdhettis available where a debtor enters
into such a transaction in order to defeat antteghafuture claims. Note that the
intention-based causes of action are so desigradttis not necessary to prove that the
debtor intended to defeat the specific creditor wheks relief, since such a requirement
would often raise insurmountable problems of prodt is enough that the debtor
intended to defeat any creditor, or creditors galherThis objective is effected in part by
the recommendation described under the subheddiagtion to obstruct existing and
anticipated creditorgn section D above. That recommendation maketedr that the
requisite intention is an intention to defeat awtptcreditors or future creditors whose
claims are reasonably foreseeable at the dateedfdhsaction.

[70] An approach that allows future creditors taial a remedy raises the possibility
that a transaction may be vulnerable to challengarbindeterminate class of claimants.
However this concern would be substantially alledaby the imposition of a short
limitation period, discussed later in this report.

Definition of “claim”

[71] The recommended definition of the “claim” thgualifies a creditor for relief is
comparable to that used in existing and proposaadfrlent conveyances legislation and
embodies a meaning that is substantively similath&d associated with the concept of
“provable claim” under the Bankruptcy and Insolveict:

“claim” means the right to enforce an obligation,whether the obligation is

(@) liquidated or unliquidated;

(b) absolute or contingent;

(© certain or disputed; or

(d) payable immediately or at a future time;

The word “obligation” implicitly refers to an obkdion enforceable by law through a
judgment or order for the payment of money or thagfer of property.
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“Claim” does not include a secured obligation

[72] Fraudulent conveyances law functions as an@ajddgment enforcement law and
bankruptcy, both of which are vehicles for the remy of unsecured debt. Secured
creditors are able to follow their collateral it hands of a transferee from the debtor.
Accordingly, they do not have to rely on fraudul@anveyances law to protect their
ability to recover the secured obligation througisart to their security. However a
secured debt may become effectively unsecureckitrdmnsaction involves a transfer of
property that precipitates the operation of a stayupriority rule under which the
transferee takes free of or has priority over #heusty interest. To the extent that a rule
has that effect a secured creditor should be tleateunsecured for purposes of the right
to relief under the Reviewable Transactions ActhisTissue is discussed further in
relation to remedies under the subhead®edjef not precluded by operation of statutory
priority rulesin part G below.

[73] While a creditor would not be entitled to anedy in relation to a dealing with
property in which the creditor holds a securityenmest, secured creditors would have
standing to seek a remedy to the extent that thgation is unsecured (i.e., the security
is worth less than the amount of the debt). Anglas secured for purposes of the
recommended provision if the creditor holds a secumterest, regardless of whether the
security interest is perfected. The concept ofgation determines the priority of a
security interest but not its existence.

A creditor is entitled to a remedy only to the extat that the creditor’s claim
is unsecured. This might be indicated through worhg to the effect that a
claim does not include an obligation the performane of which is secured by
a security interest in property of the debtor, to he extent of the value of the
security. Where a transaction involves a transfeof property under which
the transferee has priority over or takes free of asecurity interest in the
property due to the operation of a statutory priority rule the holder of the
security interest is unsecured to the extent thathe security interest is
eliminated or subordinated.

Claim need not be established by judgment as coadibf standing

[74] It is important to recognize the distinctioatlyeen the right to a remedy and the
right to commence proceedings. A person who hasohtained a judgment or order
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recognizing his or her claim is entitled to commeeaa action to challenge a transaction
notwithstanding that a final remedy may not be tgdnuntil the claim is formally
established. This would be recognized through aigian to the following effect;

A creditor may commence an action under this Act whther or not the
creditor’s claim has been reduced to judgment.

[75] However, while a creditor should be allowedctmammence proceedings without
having first obtained judgment on her claim a ddéart should not be forced to defend
an action where the substantive basis of the pigsgntclaim is doubtful. Our
recommendations include provisions addressing thential need to determine the
validity of a claim and offering injunctive or othancillary relief as may be necessary
until the claim is proven. Provisions of the kirmtommended immediately below may
not be required where the jurisdiction of the cdartnake orders and issue directions of
the kind contemplated is established by the rufesoart or other law of the enacting
jurisdiction.

(1) Where a claim has not been established by judgnt or an order of
the court the court may grant a stay of proceeding®r suspend the
operation of a remedy until such time as the clains formally proven.

(2) Where such an order is made the court may makesuch
supplementary orders as may be appropriate includig but not
limited to an order:

€)) directing the determination of an issue by til or otherwise,

(b) restraining the defendant or another person fron dealing with
property,

(c) giving directions as to the manner in which poperty is to be
dealt with,

(d) appointing a receiver of property.
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G. Remedies

General principle governing the award of a remedy

[76] The traditional approach to the remedy avddafor violation of fraudulent
conveyances legislation is based on the notionttrebffending transfer is void, either
generally or as against creditors injured or pregedl More modern legislation and
recommendations for reform generally adopt a nudragproach designed to allow the
court to fashion a remedy that operates to redtoeeproperty or value transferred to
qualifying creditors, taking into account any calesation given and other investments
made by the transferee in reliance on the trarwactiThe transaction need not be
literally reversed. The Act should include a stadet of the general principle guiding the
formulation of an appropriate remedial order, doves:

Where grounds for relief are established the courshall make such order or
orders as may be necessary to make available to theaditor the property or

value transferred or conferred under the transaction to the extent of the
creditor’s claim against the debtor, taking into acount the factors identified
in [the provision defining the “qualifying factors”, below].

Forms of order

[77] A non-exclusive list of the forms of order thamay be granted to effectuate the
general principle should be enumerated. The tgp@sed is as follows:

In granting relief under [the general principle staed above] the court may
make one or a combination of the following orders:

€) An order vesting in the debtor, or in another @rson, property
transferred by the debtor under the transaction, orthe proceeds* of
property so transferred.

(b) An order declaring that property transferred by the debtor under the

transaction or its proceeds* is subject to judgmentenforcement
measures in the hands of the transferee.
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An order directing that property transferred by the debtor under the
transaction or its proceeds* be sold and the monegalized on the sale
distributed to the creditor or other person as thecourt may direct.

An order requiring the transferee to pay a sumequivalent to the value
of property or other benefits received under the tansaction.

An order requiring the transferee to pay a sumin recognition of
income earned through the use or exploitation of mperty, a license,
guota, right to use or right to payment received uder the transaction.
An order directing the release or discharge ofany debt incurred, or
security or guarantee given, by the debtor under th transaction.

An order reviving any obligation or security rdeased by the debtor
under the transaction.

An order setting aside a designation in favouof a beneficiary.

An order declaring that property that would otherwise be exempt as
against creditors is subject to judgment enforcemdnmeasures where
the property was acquired under the transaction giing rise to the

entitlement to relief.

An order setting aside or varying a court order where the order
constitutes a transaction giving rise to the entidment to relief.

An order appointing a receiver to take possessn of and deal with
property in the manner directed.

An order granting an injunction against the deldor or another person.

* "proceeds" of property means identifiable or traceable property derived
directly or indirectly from any dealing with the pr operty or proceeds of the
property, and includes the right to an insurance pgment or any other
payment as indemnity or compensation for loss of cdlamage to the property
or proceeds of the property.
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Intersection of remedy with creditors’ relief ledation

[78] Standing to seek relief will be determined enthe principles described above
and litigants will not be obliged to sue on behalfcreditors generally. However a
remedial order granted by the court may have tfexebdf restoring property or its value
to the debtor thereby making it available to akditors who qualify to share in the
proceeds of judgment enforcement measures undesinpral creditors relief law,
potentially including creditors who did not havarsiing to seek a remedy under the
reviewable transactions law.

[79] Assume, for example, that a remedy is grantedler cause of action #1
(insolvency + conspicuously inadequate considematio Creditor A whose claim existed
at the date of the transaction. After the datehef transaction but before the remedy is
awarded Creditor B acquires a claim and obtaingmeht against the debtor. The
remedial system gives the court wide latitude shifaning a remedy that appropriately
restores the value lost to qualifying creditorsvbyue of the transaction. In this scenario,
if the form of order chosen has the effect of sgttaside the transaction and revesting
property in the debtor that property will be subjecjudgment enforcement measures at
the instance of both Creditor A and Creditor B. g&elless of which creditor initiated
enforcement both would be entitled to share inpiteeeeds notwithstanding that Creditor
B did not have standing to claim a remedy underrtéh@ewable transactions statute.
The operation of creditors’ relief legislation meathat the benefit of the remedy
awarded to Creditor A under the Reviewable TramsastAct will be shared by Creditor
B.

[80] The working group concluded that it was beydhd scope of our mandate to
consider whether the operation of creditors’ releet should be suspended or qualified
in relation to property that becomes available reditors by virtue of an order granted
under the Reviewable Transactions Act. Howeversitnecessary to structure the
remedial regime of the Act in such a way that thenf of the order granted does not
produce differential outcomes in terms of creditatslity to share under creditors’ relief
legislation.

[81] The recommendation below would direct the tdarformulate an order in terms
that will feed the proceeds of a judgment into tneditors’ relief legislation of the

enacting jurisdiction. This will ensure that monesid or property transferred under the
order is available to creditors who have a rightskare in the proceeds of judgment
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enforcement measures taken against the debtor. rder airecting the revesting of
property in the debtor should not produce a differesult in terms of the operation of
creditors’ relief law than would an order for paymeof money by the transferee.
Therefore if the remedial order is cast in termsaoimoney judgment against the
transferee the court should direct that the surovered under the judgment be paid to
the clerk of the court or other enforcement offiéta distribution among creditors of the
debtor who are entitled to share under creditaiei law. Without such a qualification
the operation of creditors’ relief legislation wduhean that enforcement of the judgment
against the transferee would result in distributiorthe creditors of the transferee rather
than to creditors of the debtor. This would defit objective of restoring the value
transferred under the transaction to creditorshefdebtor. Similarly, the court should
not make an order vesting property directly in airglff creditor where the debtor has
other creditors who would be entitled to shareha value of the property if it were
restored to the debtor.

An order under this Act shall be made in such termsor subject to such
conditions as may be necessary to make money payabbr the value of
property to be transferred under the order availabke for distribution to all

creditors of the debtor who are qualified under [irsert name of provincial
creditors’ relief statute] to share in the proceedsof judgment enforcement
measures taken against the debtor.

Factors to be considered in the granting of an ordéhe “qualifying factors”)

[82] Relief will be available under the Reviewaldleansactions Act where a person
who has dealt with a debtor has given no valueoospicuously less than full value for

benefits received, regardless of whether that peks®ew of the debtor’'s insolvency

(cause of action #1) or the debtor’s intention ébedt creditors (cause of action #2). In
such a case the transferee may be obliged to eesterbenefits received but should be
allowed to retain or recover any consideration pand investments made to improve
property transferred under the transaction. Cksga) and (b) of the recommendation
below will direct the court to take these factor®iaccount in the design of the order for
relief. The court could, for example, order thedgerty transferred under the transaction
be restored to the debtor or vested in the pléiotdditor and that the debtor repay to the
transferee the consideration received by the delmoler the transaction. The court
might also impose terms to compensate the traresféoe expenditures that have

enhanced the value of the property. Where an adigges the transferee to account for
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income earned through property received under resaicion (see paragraph (e) under
Forms of orde)y the court may deduct investments made in thergéona of that income.

[83] Clause (1)(c) of the recommendation below ar#es the court to take into
account other actions undertaken by the transfi@reeasonable reliance on the finality
of the transaction. This provision does not gyatiie grounds for relief and only
justifies the refusal or modification of an ordeneve the transferee has changed position
such that an award disgorging the benefit recewrater the transaction would be unjust.
Its scope is also limited by the fact that a penstwo knows of the circumstances giving
rise to relief will ordinarily not be able to eslish that he or she reasonably relied on the
finality of the transaction. Although the numbdr aases in which the court should
exercise its discretion to refuse or qualify anesrdnder clause (1)(c) will be relatively
small it is impossible to anticipate all of thectimstances in which it might properly do
so. They may include transactions in the form lo&ritable donations, payments of
money to family members for routine expenses, tireegommercial provision of services
to a family member or charitable cause and modést made by an insolvent debtor.
For example, a person who receives reasonable d@mofirmoney from an insolvent
parent, spouse or other close relative to meenargdipersonal and educational expenses
may spend it on the assumption that the paymamitisubject to challenge, even if he or
she knows that the transferor is in financial diffty. Such a person should not be
obliged to repay the money received to creditorshef transferor. Similarly, a person
whose insolvent parent, spouse or close relatiogiges personal or household services
such as carpentry work or childcare that would s have commercial value should
not be forced to pay for them. In such a case danep of the services may be viewed as
an action in reasonable reliance on the finalityheftransaction.

[84] The final paragraph of the recommendation esighed primarily to put a
transferee who is obliged to restore property last & right of recovery against the debtor
for consideration paid in the same position relatiy competing claimants as a transferee
who is obliged to pay a sum of money arrived atlbgluction of the consideration paid
from the value of property received. Assume, fraraple, that an insolvent debtor
transfers property worth $100,000 to the transfdoee$50,000. The court might (1)
order that the property be revested in the debtdrthhat the debtor repay to the transferee
the $50,000 paid for it, or (1) that that the tfense pay $50,000 to the creditors,
representing the difference between the value @fptioperty and the price paid. In the
second instance the transferee’s $50,000 investiméuity protected by way of retention
of the property. In the first the transferee woufdthe absence of further conditions,
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simply be an unsecured creditor of the debtor eektent of the $50,000 paid for the
property. If the debtor is still insolvent, whighlikely to be the case, the transferee will
not recover the consideration at all or, at best,recover only a small fraction of it. In
such a case the court should protect the trans$etight to recover his or her investment
by granting a security interest in the propertytoe=d to the debtor. A security interest
so granted should have priority over other interesicept for a security interest that had
an established priority position in relation to f®perty before it was transferred away
under the transaction. The provision for confeofad security interest would also secure
the transferee’s right to recover expenditures rothan money paid to purchase the
property subject to the transaction.

[85] Where the cause of action founding the orderrélief is based on the debtor’s
intention to hinder or defeat creditors, a traresfewho knew or should reasonably have
known of the debtor’s intention is not entitledetcompensatory adjustment in the order.

[86] Our recommendation in relation to the qualityi factors that should be
considered by the court in the award of a remedg illows:

(2) The court may refuse an order or adjust the tems of an order, or
make an order in favour of the transferee for recoery of an identified
sum against the debtor, in recognition of the follwving:

(@) the value given by the transferee under the trasaction

(b) expenditures and non-monetary investments maddy the
transferee that have increased the value of propertreceived
under the transaction, or that have generated incom through
the use of property or of a license, quota, rightd use or right
to payment received under the transaction

(© actions taken by the transferee in reasonableeliance on the
finality of the transaction,

provided that these factors shall not operate in feour of a transferee
who knew or should reasonably have known that the @btor entered
the transaction with the primary objective of hindeing or defeating
the enforcement of the rights of a creditor or credors.

36



FRAUDULENT CONVEYANCES AND FRAUDULENT PREFERENCES L AW

(2) Where the court orders the debtor to pay moneyo the transferee the
order may be secured against property of the debtgrincluding
property vested in the debtor pursuant to [claused) in the Forms of
order]. A security interest granted in favour of the transferee has
priority over the rights of creditors of the debtor other than a creditor
holding a perfected security interest that attachedto the property
before the transaction occurred.

Relief not precluded by operation of statutory prity rules

[87] Most provinces have legislation that providesregistration in a public registry
of a judgment or a writ issued by the court as @ginent enforcement instrument
(traditionally a “writ of execution” but now varisly named). For the sake of simplicity
the term judgment will be used to signify both a@mhes. In some jurisdictions
reformed legislation provides a comprehensive sysiéregistration affecting all forms
of property of a judgment debtor. In others thgistey statutes are more limited in
scope. In all cases registration serves as a frasitetermining the priority of the rights
of enforcement associated with the judgment. Tdmcbpriority rule is that a registered
judgment has priority over a subsequently acquimégtest in the property subject to the
registration. This means that a transfer of priypby a judgment debtgorima facie
does not prejudice the enforcement rights of judgneeeditors because they are able to
enforce the judgment through seizure of the prgpartthe hands of the transferee.
However where personal property is involved the twthe jurisdiction may include
priority rules that enable the transferee to talee fof or to have priority over the
judgment in identified circumstances. Express mmiovi should be made in the
Reviewable Transactions Act to determine whethlgzfres available against a transferee
who has priority over a judgment under such a rule.

[88] The same problem arises when a transfer qigatyg that gives rise to relief under
the Reviewable Transactions Act activates a pyioriile that would cut off or
subordinate a security interest in the propertyiwed. Although a secured party does
not have standing under the Act to the extentahelim is secured the operation of the
rule may render the claim unsecured in whole grart. The Act should also clarify the
availability of relief where this occurs.

Relief may be granted against a person who acquirgsoperty transferred by
a debtor under a transaction whether or not the peson acquires the property
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free of a writ, judgment or enforcement charge (aghe case may be) or a
security interest under the provisions of [insert mme of relevant legislation,
which may include the judgment enforcement statutePersonal Property
Security Act and Land Titles Act].

For purposes of this recommendation “security inteest” includes any
interest in property that secures payment or perfomance of an obligation.

[89] This approach is justified by the fact thatopty rules serve a limited purpose
within the confines of the statute in which theg &cated and are implicitly designed to
address bona fide transactions that do not conmteaweéher law. If the transaction gives
rise to relief on the grounds of broader policy sidarations that relief should not be
preempted by a priority rule that does not takes¢hoonsiderations into account. This
recommendation will also ensure that the liabildf a transferee does not differ
depending on the happenstance of whether a judgseagistered the day before or the
day after the transaction. If the priority rule reeconclusive the transferee would be
exempt from liability in the first instance but notthe second.

[90] This recommendation will not significantly irapt the operation of statutory
priority rules because in practice a transactiodeurnwhich the transferee has priority
over a judgment or security interest will very tgrgive rise to relief under the
Reviewable Transactions Act. For example, thefittlis risk that an “ordinary course of
business” sale under which the buyer takes frea pfdgment or security interest in
goods may be upset as a reviewable transactiothe Igeller is an insolvent debtor the
very fact that the sale is “ordinary course” metlnat the consideration paid will not have
been “conspicuously less” than the value of thedgopurchased and the grounds for
relief under cause of action #1 will not be saggdfi This is true even if the transaction is
part of a liquidation or going-out-of-business samce a very low price paid in such
circumstances represents the market value of thdsgoConversely, while a priority rule
may allow a purchaser of consumer goods to take dfea writ because the purchase
price paid was less than the amount fixed by the'Ythe transaction may give rise to
relief under the Reviewable Transactions Act if phige paid was “conspicuously less”
than the real value of the goods or the buyer veaspticit in the seller’s intention to
defeat creditors. If the purchaser was innocemtrohgdoing actions taken in reasonable
reliance on the transaction may be taken into audcas a “qualifying factor” in the
award of a remedy.
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Subsequent transferees of property or a benefit

[91] Itis necessary to define the extent to whiglhef may be granted against a person
who has not dealt directly with the debtor but reeived property or a benefit conveyed
by the debtor under a transaction giving rise eodause of action under the Act (i.e. “A”
acquires property from Debtor under a transactelhnfy within one of the causes of
action and subsequently transfers the properttd “The two factors that are regularly
invoked to determine the limits of relief in othjarisdictions and under the Blare the
extent of value given by a secondary transferepepson receiving an indirect benefit
and the extent of his or her knowledge that th@@ry or benefit received derives from a
transaction subject to challenge under the legislat The provisions recommended
follow the standard pattern by (1) providing for arder against a person who has
received all or part of the benefit of a transactwhile (2) limiting the scope of liability
by offering a defence to a person who gave mone thiéing consideration and who was
not in a position to know the relevant circumstanotthe transaction under challenge.

(2) If grounds for relief are established, the cour may make an order
against a person who has received all or part of thbenefit conferred
under a transaction, whether
(@) from the debtor, or

(b) under a transaction with an intermediate party.

(2) In a case falling within clause (1)(b), an ordeshall not be made
against the person receiving the benefit if that pson

(@) gave consideration worth not conspicuously ¢8 than the value
of the benefit received and

(b) did not know or could not reasonably have know that that the
benefit derived from a transaction in which

(1) the debtor’'s primary objective was to hinder or defeat

the enforcement of the rights of a creditor or credors,
or
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(i) the debtor received conspicuously less than aduate
consideration at a time when the debtor was insolv¢
or became insolvent as described in (cause of actigl).

[92] The implicit result of these provisions is then order may be made against an
indirect transferee or recipient who gave conspslo less than full value for the
property or benefit receivedr who, regardless of the consideration given, should
reasonably have known that the property or bedefitved from a transaction giving rise
to a remedy under the act. Clause (2)(b)(i) reladdsiowledge of a transaction subject to
challenge under causes of action #2 and #3 whji@)(laddresses knowledge of facts
bringing the original transaction within cause aftien #1. The qualifying factors
described above would be taken into account irotHer for relief.

[93] Clause (1)(a) is included for the sake of ctetemess. However since the thrust
of the provision is to define the liability of pdepwho have not dealt directly with the

debtor it may be eliminated if it becomes redundainén the recommendations relating
to remedies are integrated in the draft Act.

Prejudgment orders

[94] Injunctive relief should be available to prev@ debtor or a person who has dealt
with a debtor from dealing with property that wowdtherwise be available to satisfy

creditors’ claims. We therefore recommend thatciinért be authorized to grant an order
to prevent a transaction from occurring or, if angaction has already occurred, to
prevent further action on the part of the debtoamother person that would prejudice the
right of a creditor to obtain an effective remedihe principles generally applicable to

the award of injunctive relief would apply.

(1) Whether or not proceedings have otherwise beanitiated under this
Act, a Court may grant injunctive relief where the Court is satisfied
that there is a reasonable likelihood that a transetion giving rise to a
right to relief under this Act has occurred or is dout to occur.

(2) In granting an application the Court may make sich order against the
debtor or another person as may be required to
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(a) preserve the benefit of any final order for rekef that may be
granted or allow an appropriate order to be made, D

(b) prevent a transaction from occurring.

3) Any interested person may apply to the Court tovary or terminate an
order.

Secondary remedy against directors who have authed repurchase or redemption of
shares or the payment of a dividend

[95] The recognition of a repurchase or redempwbrshares or the payment of a
dividend by a corporation as a transaction that t@ychallenged under the new Act
entails the award of a remedy against the sharel®ldho received payment. However
in circumstances of this kind a supplementary rgnstwuld also be available against a
corporate director who participated in the authairan of the payment, unless that
director approved it on the reasonably held vieat thwas not subject to challenge under
the Act. The recommended approach roughly paratelgemedy offered by the BIA in
relation to payments of this kind made by insolventporations, with the notable
difference that the BIA makes directors primarigble and offers a secondary remedy
only against shareholders who are related to actdireor to the corporation. The
qualifying factors laid out above that apply gefigréo the fashioning of an order for
relief do not come into play in relation to an ar@gainst a director, since a director is
not a transferee.

(2) Where a transaction involving the purchase or @demption of shares
by a corporation or the declaration of dividends gves rise to an order
against the shareholder or shareholders who are p#&r to the
transaction, the court may grant relief against a dector or directors
of the corporation, jointly and severally, or solidrily, to take effect if
and to the extent that an order against a shareho#t is not satisfied
within a prescribed period of time.

(2) An order may not be made against a director who

(@) in accordance with any applicable law governig the operation
of the corporation, protested against the payment fothe
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dividend or the redemption or purchase of shares ah had
thereby exonerated himself or herself under that & from any
liability, or

(b) had reasonable grounds to believe that the rcumstances of
the transaction were such that the transaction didhot give rise
to a remedy under the statute, either due to the &ting or
anticipated state of solvency of the corporation othe intention
of the corporation in entering into the transaction

3) In determining whether a director had reasonal# grounds within the
meaning of (2)(b) above the court shall consider vdther the director
in good faith relied upon, and a reasonable persom the director’s
position could be expected to rely upon:

(@) financial or other statements of the corporatia presented by
officers of the corporation or the auditor of the ©rporation, or

(b) a report relating to the corporation’s affairs prepared
pursuant to a contract with the corporation by a peson whose
profession gave credibility to the statements maden the
report.

4) Relief granted under this section shall be inhe form of an order for
the payment of money equivalent to the amount paidby the
corporation under the transaction. [note to transldors: phrase
deleted]

H. Limitation Period

[96] The following series of recommendations deditiee period of time during which
proceedings for relief may be taken:

Q) Subject to (2) and (3) below, no proceedindsr relief shall be
commenced more than 1 year after the date of a traaction.
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(2) Where the transferee conceals or assists imet concealment of the
transaction or of the facts upon which the claim forelief is based, the
1 year period shall commence to run from the timehat the claimant
knew or ought reasonably to have known of the trarection or the
material facts, but no proceeding for relief shalbe commenced more
than 5 years from the date of the transaction.

3) When the debtor becomes bankrupt before thend of the 1 year
period the trustee in bankruptcy may commence proaadings for
relief if the transaction occurred during the periad that begins on the
day that is one year before the date of bankruptcgnd ends on the
date of the bankruptcy, but no proceeding shall beommenced by the
trustee more than 1 year after the date of bankrupty.

4) The date of a transaction is the date upon whicthe property or
benefit is transferred, created or conferred and, Were the transaction
involves the provision of services over time or istherwise comprised
of a series of closely related events, the date whéhe services or
events are substantially completed.

[97] These recommendations are designed to bataeaseed to give creditors the
opportunity to discover and challenge transacttbas prejudice their rights with the
important policy of protecting the finality of treactions. The need for finality is
particularly acute in a system that offers a cafsection that does not require positive
proof of fraudulent intent. The Act would thered@adopt a limitation period of one year,
which begins to run from the date of the transactaiher than from the date the
transaction is discovered. Although general litiotas legislation often bases the start of
the limitation period on the date that facts sufipgrthe cause of action are or should
have been known to the plaintiff that approach wqdtentially permit creditors to upset
transactions that occurred years previously. TpEaach recommended gives creditors
a relatively short period of time within which tealrn of the transaction, seek legal advice
and launch proceedings. However the running ofithigation period would be
suspended if the transferee conceals or assi#ite iconcealment of the transaction or a
material fact relating to the transaction such thattransaction or the facts giving rise to
a claim for relief are not readily discoverableisTqualification limits the ability of

parties to a transaction to act collusively to inmze the transaction from challenge by
hiding the relevant facts until the limitation petihas expired, thereby advancing the
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policy of ensuring that a transaction is discoverddy creditors who may wish to
challenge it. Nevertheless the need for finaligrnants the imposition of an absolute
limitation period of 5 years regardless of whethéransaction has been concealed.
Although any absolute limit is largely arbitraryeth year limit is recommended in part
on the basis that it reflects the 5 year reach-ipaciod during which transactions at
undervalue between related parties may be challeageéer the BIA.

[98] There is an important distinction between BiA transaction at undervalue
provisions and the corresponding provincial legistain terms of the manner in which
the time period during which a transaction is sctje challenge is framed. Under
provincial law the period is calculated from theedaf the transaction to the date upon
which litigation is commenced. However the BlAoalk a trustee in bankruptcy to
challenge a transaction that occurs during theodesf time calculated from the date of
bankruptcy and reaching back the specified lenfthme; one year if the parties to the
transaction are at arm’s length and either one gefive years if they are not, depending
on the grounds for challenge invoked. This mehasproceedings commenced by a
trustee under the BIA may well be initiated morartlone year (or five years) after the
transaction in question has occurred. The uskeoflate of bankruptcy as the pivotal
point in defining the relevant period under the Bi&s both a practical and a conceptual
basis. A trustee must have a reasonable periathefafter his or her appointment to
investigate the bankrupt’s financial affairs, idgnsuspect transactions and commence
proceedings. A limitation period based on a defiperiod of time after the date of the
transaction could well expire within days of thestee’s appointment, thereby precluding
a remedy. Furthermore, the occurrence of bankyugitys the right of creditors to take
proceedings to enforce their claims. In effectitoes’ rights are merged in the trustee.
It is therefore appropriate to treat the date aofidnaptcy as equivalent to the date upon
which enforcement action is taken by a creditor.

[99] As the law currently stands a trustee maylehgke a transfer at undervalue under
both the BIA and provincial law. If the right tovioke provincial law is to be meaningful
in bankruptcy it is therefore appropriate to inet#te BIA’s approach to limitation of
actions in that context, particularly if a shomifation period is imposed. However the
potential for prolonged bankruptcy proceedings rse¢hat a transaction may be subject
to challenge years after it has occurred if naerdimitation is imposed. Concern for
the finality of transactions therefore justifiegw@alifying requirement that the trustee
commence proceedings within a year of the dateokiuptcy.
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[100] As a general rule, the date of the transacfar purposes of calculation of the
limitation period is the date that property is stamred, or a benefit in another form is
transferred, created or conferred (see the defmidf “transaction”, above). However in
some cases, as where the transaction involvesrtivesipn of services, the benefit may
be transferred over a period of time. In suchsedhe limitation period begins to run on
the date when the provision of services or theesesf events constituting the transaction
is completed. The stipulation that this approachliap only if the events are “closely
related” is designed to ensure that when a suanessidiscrete transfers has occurred
between the same parties each transfer will béetleas a separate transaction. Where
successive transfers are not closely related thealion period applicable to the first
transfer is to be calculated from the date of traatsfer, not from the date of the last.

Law Repealed

[101] The uniform Act that will be produced on thasis of the recommendations in
this report and those contained in the report ort Peof this project would replace

existing fraudulent preferences and conveyancesldtign, which will be repealed. The

new Act should explicitly declare that the Englistatute generally referred to as the
Statute of Elizabeth is no longer in effect in #a@grisdictions in which it continues to be
recognized as received law. We therefore recomrttatdhe draft Act provide that:

The Statute of Fraudulent Conveyances, 13 Eliz. &. 5, 1571 is no longer in
effect and [insert name of relevant legislation] isepealed.

NEXT STEPS

[102] The working group will be reassembled in thik of 2010 to commence work on
our recommendations in relation to Part 2 of thaqmt, addressing preferential transfers
to creditors. It is hoped that the current memiuersf the group will be maintained and
possibly increased by the addition of one or twopbe to replace members who have
been unable to continue their participation. Wicgrate that recommendations on this
part of the project will be complete in time fodigdery of a final report to the Conference
at its 2011 annual meeting. This will positionfaisthe drafting of a Uniform
Reviewable Transactions Act. Work on drafting rbayinitiated during 2010-11 and

will be completed during 2011-12.

[103] The working group seeks a motion of the Cuoariee to the effect that:
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€)) The report of the working group on Part 1: nBactions at Undervalue &
Fraudulent Transactions is accepted,;

(b) The working group is directed to produce recandations on Part 2:
Preferential Transfers and to deliver a reporhto@onference at the
annual meeting of 2010;

(© The working group is authorized to initiate Wwan the drafting of a
Uniform Reviewable Transactions Act during 2010-11.

! The study was authored by Richard C.R.B. Dunlapivérsity of AlbertaProfessor Emerituand author
of the widely respecte@reditor-Debtor Law in Canad&" ed. (Toronto: Carswell 1995).

2 The study papers are titl&rt 1: Introduction and Transactions at UndervalmedPart 2: Preferential
Transfersrespectively.

% Those members of the working group who particigdtethe various decisions included in the report
reached consensus on almost all counts. The disggosition of one working group member in raati
to two of the recommendations is indicated.

* TheBanking and Finance Law Reviésva Canadian law journal edited by Professors &uitj Geva
(Editor-in-Chief) and Stephanie Ben-Ishai (Gen&mitor) of Osgoode Hall Law School (York
University), and published by Carswell.

R.S.C. 1985, ¢c.B-3.

™ 1n the event of bankruptcy, the trustee may semnady both under the BIA provisions and under
provincial law. Se&obinson v. Countrywide Factofd978] 1 S.CR. 753.

2 There is case law in support of the view thatealitor may maintain the registration of a writ agxia
homestead in the hands of a third party transfetesre the transfer would, were the property notrgxe
be subject to avoidance by creditors. While thealitors may not enforce the writ so as long agiteor
remains in residence, they may do so once it cdadssthe debtor’'s homestead. However in othsesa
the courts have simply treated exempt propertyuding the exempt value of a homestead, as being
outside the scope of fraudulent conveyances l¢gisla See e.gdamm v. Met£2002), 209 D.L.R. ()
385 (Sask. C.A.), in which the Court drew this iptetation from the 1928 decision of the SupremarCo
of Canada irBanque Can. Nat. v. TencHd928] S.C.R. 26.

13 The question of whether a transaction under whidebtor uses non-exempt property to acquire exempt
property is a disposition subject to avoidance urderent law is open to debate. Virtually alltbé
reported decisions in which the point has beenidensd involve the creation of an exemption throtigh
designation of a beneficiary under an annuity shett by the Insurance Act, discussed in paragr@ph 4
Since these cases are based on the conferraliofezest on the beneficiary (constituting the “dispion”
subject to avoidance), they are not authority lieriroader proposition that the acquisition of egem
property where no third party interest is involvgdubject to challenge. However some would subsdn
the broader view. A full analysis of the case laweyond the scope of this report. It is the vadhe
author that the authorities generally do not supitar conclusion that the purchase of exempt ptgper
using non-exempt property is subject to avoidantthe sole ground that the debtor intended by sagdo
to shelter his or her assets from creditors. Howavéeast one other member of the working groudso
the contrary view.

14 A policy of insurance by definition includes amaity contract or insurance policy convertible iaio
annuity issued by a life insurance company withim $cope of the Insurance Act.

'3 For an argument in support of the contrary posjtaee in particular M.A. Springman, George R. Siew
and Michael J. MacNaughtoRrauds on Creditors: Fraudulent Conveyances andétenceqToronto,
Carswell 1994) looseleaf.

16 e.g. Civil Enforcement Act, R.S.A. 2000, c. C-$536(2).
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