UNIFORM LAW CONFERENCE OF CANADA

QUEBEC CITY
AUGUST 10-14, 2008

CRIMINAL SECTION

MINUTES

ATTENDANCE

Thirty-six delegates of all provinces and terriésriexcept Northwest Territories, Nunavut and Prince
Edward Island and delegates of the federal govenhperticipated in the deliberations of the Crintina

Section. Delegates included policy counsel, proses, defence counsel and members of the
judiciary. The Conference’s guest from Australfananda Davies, representing the Standing
Committee of Attorneys General of Australia and Néwaland, attended the Criminal Section

deliberations for part of the proceedings.

OPENING

Nancy Irving presided as Chair of the Criminal 88tt Stéphanie O’Connor acted as Secretary. The
Section convened to order on Sunday, August 108.200

The Heads of each delegation introduced their dgileg
PROCEEDINGS
Report of the Senior Federal Delegate (Attached asnnex 1)

The Report of the Senior Federal Delegate wasdadolel presented by Catherine Kane, Acting Senior
General Counsel, Criminal Law Policy Section, Dépant of Justice Canada.

Resolutions (Attached as Annex 2)

In accordance with the order in which resolutioms 0 be presented as set out in Bges of
Procedure of the Criminal Section, Quebec presented thesoltgions first followed by other
jurisdictions in alphabetical order.

Thirty-seven (37) resolutions were presented bigglictions for consideration. Four (4) resolutions
were withdrawn without discussion. As a resulirtyithree (33) resolutions were debated during the
proceedings. Of the thirty-three resolutions cdesed by delegates, twenty-four (24) were carred a
submitted or amended, five (5) resolutions wereeaefd as submitted or amended and four (4) were
withdrawn following discussion.

In some instances, the total number of votes valiesto the absence of some delegates for some part
of the proceedings.



Papers

Five working group reports were prepared and camsttl by Criminal Section delegates at this year’s
Conference. Two Criminal Section working group aep, one onFine in Lieu of Forfeiture for
Money Soent on Legal Fees and the other oi€Criminal Interest Rate, were presented to Criminal
Section delegates. In addition, the following éhqgrogress reports were presented during a joint
session of the criminal and civil sectionstentity Theft, Collateral Use of Crown Brief Disclosure and
Malicious Prosecution.

Report of the Criminal Section Working Group on Fain Lieu of Forfeiture for Money Spent on
Legal Fees

The report was presented by Simon William, CounBahlic Prosecution Services of Canada. The
report is the result of a ULCC 2007 Criminal Segtresolution calling for the creation of a working
group to examine the issue of the appropriatenédsgal expenses paid to the accused’s counsel
pursuant to an order under s. 462.34/)f the Criminal Code. The working group was also
mandated to consider the issue of compensatorg fméeu of forfeiture for property released te th
accused to pay legal expenses where the propersdser restrained as proceeds of crime has been
diminished by the imposition of the order. Theaprovides a brief overview of the history of s.
462.34 of theCriminal Code and highlights pertinent judicial decisions onsthopic including the
recent case dR. v. Appleby # 5 (Nfld. S.C.) (2007) which served as the basigtierissue explored in
the report. In addition, the report includes aieevof U.S. and U.K. legislation where a common
thread found in both schemes is that the accuseabt@enerally have access to money that has been
seized or restrained as proceeds of crime to paphher legal expenses. The report also pro\ades
number of options for consideration including maining the status quo; removing the possibility of
access to seized or restrained property for leqgatrses, thereby allowing the accused to obtaia leg
aid or present an application for a state-fundgutesentation Rowbotham/Fisher applications); and
excluding the funds released to the accused underder further to s. 462.34 of ti@iminal Code

for legal expenses from the fine in lieu of forfed regime. In conclusion, the Report notes that t
goal of the group was not to make specific recondagans at this time but to encourage discussions
on the question.

Delegates thanked the chair of the working grougpfeparing the report and indicated that it walf we
summarized and presented in a way that took intsideration the very different view points raised
by members of the group. One member noted thaledges discussed among working group
members included suggesting changes to legal githes taking into consideration the fact that some
jurisdictions may be more generous than others wapect to the legal aid Tariff. Other issues
considered by the working group included the ingilans of denying access to seized funds by the
accused who is acquitted and funds determinedonio¢ toroceeds of crime. Also raised was the issue
of the difficult position in which defence counseke found where an order for the release of seized
funds to pay legal expenses has been granted bereweh determination is subsequently made that
those funds are proceeds of crime. In this sibmatihe offender’s sentence may include a fineeu |

of forfeiture, which could result in a prison terfithe fine is not paid.

Some delegates were of the view that where seigedsfare released to allow payment of legal
expenses but those funds are subsequently detettaree proceeds of crime, the offender’s sentence
should include a fine in lieu of forfeiture to addhe situation where the accused receives a lienefi



One delegate suggested that where the accusedisatiop to receive legal aid or a state-funded
counsel is granted, legal expenses paid by ledabraihe state should be reimbursed by the acdased
instances where the funds seized are found na firdiceeds of crime. This option is offered in som
jurisdictions where the accused’s legal expensepaid on the understanding that they will reimburs
the cost of legal expenses paid by legal aid osthte if seized funds are ultimately determinetitao
be proceeds of crime.

The Chair of the Criminal Section commended thekimgy group on its thorough report and noted that
the Appleby decision, which was the impetus for the 2007 rgsmh is under appeal before the
Newfoundland and Labrador Court of Appeal.

Report of the Criminal Section Working Group on @ninal Interest Rate: A Discussion Paper.
Section 347 of the Criminal Code in Need of Reform

Erin Winocur and Earl Fruchtman presented the tefmIiCriminal Section delegates. The report
follows a ULCC 2007 resolution calling for the ctiea of a criminal section working group to
examine the issue of the usefulness for criminalparposes of section 347 of t@eiminal Code, and

the range of options for possible reform of theenffe. The report provides an overview of the hysto
of this provision and the policy rationale for tbeeation of a criminal interest rate. The report
describes each element of s. 347 and reviews thboehéby which interest rates are calculated
pursuant to this provision. The report also exawithe challenges created by s. 347 including the
problems faced by some short-term lenders and xecfpitalists. The report provides a summary of
judicial consideration of s. 347, a highlight ofceat legislation passed by Parliament as well as
approaches taken to address both loan sharkinguafair lending practices in other common law
jurisdictions. The report also describes elemémds could form part of a proposed model for reform
including the following elements:

= focus on the enforcement of debts through coeronans such as violence, threats and
intimidation associated with loansharking rathanthelying on an objectively defined rate of
interest as a proxy for certain types of harmfuideour;

= consider whether charging interest at a defined lisndeserving of a criminal sanction in the
absence of coercive methods of enforcement; and

= as there is a number of instances to which theaseapplies, treat such instances in a similar
fashion unless there are clear and justifiableaesi$or not doing so.

The working group was commended for the qualitytte report. During the discussion, it was
suggested that the American offence of extortioeatension of credit should be further exploret. |
was also proposed that instead of creating a nemeanf extortion in the area of criminal intereste,

one could look to s. 346(1) of theériminal Code to define what might not constitute a lawful
justification which would clearly include loan skarg. Another delegate proposed to consider, as a
starting point, the nature of the lender, the reatwir the borrower and the amount of the loan since
these three elements could be used to better defiae type of behaviour should be captured by s.
347. As aresult, it was suggested that corparatamuld be excluded from the definition of borrosve
and financial institutions could be excluded frdme definition of “lenders” as these situations @b n
usually involve loansharking-type conduct. Finaliyher delegates were of the view that situatmins
unequal bargaining positions where individualssargiected to exorbitant interest rates for theilemnd

of money, with or without violence, should be inbda under consumer protection legislation because
such situations are not the focus of criminal lait the conclusion of the discussion, the following
resolution was presented and called to a vote:



In light of the issues and discussion containethis paper, the Criminal Section of the Uniform Law
Conference of Canada recommends that the fedengdrieent of Justice, in consultation with the
provinces and territories, immediately conduct aaneination of section 347 of theriminal Code
with a view to reforming and presenting the resaftés examination on an expeditious basis.

Carried: 27-0-0
Joint Session Papers
Progress Report of the Working Group on the ColleteUse of Crown Brief Disclosure

The report was presented by Denise Dwyer, Crown Cffice — Civil, Ministry of the Attorney
General of Ontario and Gail Mildren, Civil Legalr@ees, Manitoba Justice.

The report provides an update on the work develdpethe working group in the following three
areas taking into consideration views expresseddiggates during the 2007 annual meeting of the
ULCC.

= the question of whether the use of Crown brief mate by the Crown and the police in the
context of civil and administrative proceedingsdiddoe subject to special limits;

= the examination of underlying considerations foafting a model rule and a statement of
principles in the context of child protection anafessional disciplinary proceedings such as
the urgency often attached to those types of nwaiemwell aCharter challenges; and

= the development of an access to information dredvipion to offer broad protection against
disclosure of Crown brief records.

As a result of work on these issues, the workirmugrproposed amendments to the recommendations
contained in the 2007 report. These recommendatasamended, are reflected in the 2008 report.

Discussion (Criminal Section):

In preparation for the joint session, the Crimia&ction considered the report on Collateral Use of
Crown Brief Disclosure during the criminal sectigieliberations to focus on the criminal law
components of the report.

Some noted that in light of two recent public irggs in British Columbia where the Crown was
compelled to provide what was ultimately found eogrivileged information on review, it would be of
critical importance that such bodies be subjeth&Vagg screening process in order to gain access to
these documents. It was also noted that for mastdictions, enforcement agencies are also the
institutions responsible for investigating on béhail the coroner and that there is often a thire lin
between circumstances where something is beingiigated for criminal charges and for the purpose
of fulfilling the coroner’s functions. One delegaqueried about the manner in which third parties
would be made aware of confidentiality undertakingh response, it was mentioned that it is
anticipated that the Crown and the police woulduemshat when providing disclosure to the defence,
the documents would be marked as being subjechtanaertaking not to be used other than for
making full answer and defence. One delegate maedi that there may be a problem in sharing
something in writing that has not yet been proveraurt and then using it for other purposes. Also
raised was the importance of keeping in mind thierepresented accused.



Discussion (Joint Session):

Delegates thanked the presenters for a helpful samnof the issues highlighted in the report. Dgrin
the discussion, one delegate was of the view til@tbtisiness community may not be in favour of a
blanket exception to th&/agg screening process for the Crown in instances wtteeCrown is a
respondent in civil proceedings against a compaating in particular that one of the concerns ia th
Wagg decision with respect to Crown disclosure wasgoywand privilege interests of parties who are
not before the Court. It was also suggested thaaise the privilege and privacy interests of third
parties are not necessarily the same as the itgeoéshe Crown, the model rule should include a
requirement that notice be provided to individuaiscorporations and allow them to bring the same
type of interlocutory court proceeding. In respmnswas indicated that when the Crown responds as
a defendant in a civil action, the Crown ensured thformation shared is properly vetted and while
the Crown may not always have the same interedtsoas of third parties, nonetheless the Crown will
protect third party rights.

It was further noted that issues that require furthnalysis include whether thW&agg screening
process ought to be made to accommodate use akpaniid prosecution records at coroner’s inquests
and in public inquiries, and whether a presumptlaat litigants will not be able to obtain productio

of Crown Brief records until the prosecution hagmbeompleted should apply in family law, child
welfare and professional disciplinary proceedings.

After discussion, the following resolution was meted to delegates:
RESOLVED:
That the Joint Civil/Criminal Section Working Grobp directed to:

€)) prepare model rules and legislation in accardamith the recommendations contained
in the Report;
(b) report back to the Conference at the 2009 megeti

Report of the Joint Criminal/Civil Section Workingroup on: Malicious Prosecution

The report on Malicious Prosecution was presentedurly Mungovan, Counsel, Ministry of the
Attorney General of Ontario.

The report notes that the working group was manidayethe Conference at the 2007 annual meeting
to prepare uniform legislation and other jurisdiofl responses as recommended in the 2007 report of
the working group. In accordance with this mandtte 2008 report provides the status of the wérk o
the group and includes draft legislation for corsation by delegates at the 2008 annual meetimg T
report notes that the draft model legislation teiaed to address the following specific elements:

= address concerns resulting from courts conflativegthird and fourth elements of the test for
liability for malicious prosecution as set out et1989 Supreme Court of Canada decision in
Nelles v. Ontario;



= provide that the action is to be brought only agathe Attorney General and not the Crown
prosecutor in order to better reflect the realifynoodern prosecution services where the
ultimate decision to prosecute does not necesgastyon the Crown attorney;

= provide that the requirement that the four elemsptsout inNelles to establish liability from
malicious prosecution must always be proven inva eiction for prosecutorial misconduct
including evidence of improper motive as an indicatf malice; and

= not limit the types of torts that are captured tswee that the high threshold set out in the
decision is not circumvented by initiating a ditfat type of tort for prosecutorial misconduct.

The report also notes that leave to appeal to tirene Court of Canada has been granted in the
Miazga v. Kvello Estate [2007] S. J. No. 247 on February 7, 2008 and thatworking group will
monitor the outcome of the decision before finalizthe model legislation.

Discussion (Criminal Section):

In preparation for the joint session, delegatessicianed the report on Malicious Prosecution during
the Criminal Section deliberations. Delegates tEbavhether the opinion of the Crown prosecutor
regarding the guilt or innocence of the accusedilshibe considered when determining whether there
was absence of reasonable and probable causdiabeirr continue the prosecution. Some delegates
suggested that the personal belief of Crown aty@megarding the guilt or innocence of an accused
should not be a relevant consideration in the detetion of malice because it is inconsistent with
their role as prosecutors. It was noted that $isee had not yet been resolved by the working group
but that the purpose of s. 4(3) of the draft mddeislation was to respond to the finding of the
majority decision of the Court of Appeal decisionNliazga, which said the opinion of the Crown
prosecutor on guilt or innocence is relevant. ©theegates suggested that the Crown prosecutor’'s
opinion into whether there was a prosecutable cagt be relevant in determining the issue of
whether or not one can find malice or improper psgon the part of the prosecutor, particularly
where the Crown and the Attorney General want teerdt as part of the defence in a malicious
prosecution lawsuit.

Discussion (Joint Session)

Delegates thanked the chair and other memberseofvtitking group for the work developed on this
topic to date. It was confirmed at the outset e tliscussion that the Supreme Court of Canada
decision inMiazga would not necessarily provide responses to allesgaised in the 2007 report of
the working group including whether or not the fecshould only be on the tort of malicious
prosecution or whether the Attorney General oughbé named as the party instead of the Crown
attorney. Therefore, the working group will stited to address these outstanding issues.

One delegate suggested that the working group @enproviding in the model legislation that where
there is a subjective belief on the part of thev@rattorney in the presence of reasonable and pleba
cause, that this should be an answer to an altegafimalice. It was mentioned in response that on
of the reasons why a purely subjective test wassalgcted by the working group was that, in some
instances, Crown prosecutors are encouraged to diesttion from more experienced prosecutors
when the decision is particularly complex. Thisulés in one or more senior Crown prosecutors
making the final determination. It was noted tttad working group would be examining this issue
further.



Another consideration raised was that in light lo¢ ffact that provincial rules of civil procedure
generally allow for examination for discovery ofamer employee, the draft section providing that
the person examined for discovery be someone thiera former Crown attorney should perhaps be
modified so that the starting point provides the tormer employee be discoverable unless there are
valid reasons not to do so.

One delegate queried whether the scheme shouldessgddhe situation where there has been a
determination that a person has been wrongfullywicted. In response it was noted that discussions
on this issue had not been completed but that stavaappropriate and important question that should
continued to be examined by the working group.

At the end of the discussion, the following resotwas presented:
RESOLVED:
That the Joint Civil/Criminal Section Working Grobp directed to:

(a) continue its work on the issues raised in the Reporaccordance with the direction
of the Conference;

(b) monitor the results of th®liazga appeal and its impact on the recommendations of
the Working Group; and

(c) report back to the Conference at the 2009 meeting.

Report of the Joint Criminal/Civil Section Workin@group on Identity Theft: A Progress Report

Presenters: Josh Hawkes, Appellate Counsel, Crirdustice Division, Alberta Justice
John Gregory, General Counsel, Policy Division,tddin Ministry of the Attorney
General

The report notes that the working group was dickddy the Conference in 2007 to develop a
principled framework for a breach notification sctee and to conduct a detailed examination of
remedies and processes to aid victims of identigfttwhere criminal or other official records have
erroneously been created in the name of the victim.

The report provides a progress report of the warkgnoup and presents options for a principled
framework for a breach notification scheme. Thmorespecifically addresses the following topics:

=  What information is covered by the breach notifmatscheme?
= What holders of information are covered?

=  What is a “breach” or compromise?

=  When is a breach or compromise reportable?

= Who decides if a breach has occurred and is repefta

= What is the response to a breach?

=  What does the notice of breach say?

= How are these obligations enforced?

=  What else should be included in the framework?

= What form should uniform legislation take?



In addressing these topics, the report highlighas hotification of a privacy breach is not freel @hat

a balance is needed between notification in alksad under-notification. The purpose underlying
the proposals set out in the report is to protedividuals whose personal information is disclosed
violation of privacy legislation.

The report also examines various approaches thgiitne taken to assist victims of identity theft
where criminal or other official records have egously been created in the name of the victim. The
report notes that the term “criminal identity tFia# frequently used to refer to situations in whibe
perpetrator uses the name of an innocent victitheeialone or in combination with other identity
documents, in dealings with law enforcement anerstlin the criminal justice system. Victims are
affected directly when new records or entries wm émforcement records and databases are wrongfully
associated or attributed to them.

The report summarizes the different approachegctonvassistance and notes that the approaches have
at least two common characteristics. First, theyide for some mechanism to address the records
erroneously created as a result of identity th&econd, these mechanisms attempt to provide some
authoritative method by which the innocent indivatloan identify themselves as having been a victim
of identity theft to law enforcement authoritiesadhers.

The report concludes that while some of the inited reviewed show promise in alleviating the harm

caused by criminal identity theft, further study required and that it would be premature to

recommend the adoption of any of the initiativesadvance of the results of the studies. The report
also indicates that a complete and accurate urathelisty of current practices and procedures of law
enforcement and other justice system agencies artttipants is needed before the implications of

any proposed changes can be properly considered.

Discussion (Criminal Section)

In preparation for the joint session, the Crimisaction considered the Report on Identity Theft
during their deliberations to discuss the spedifiminal law issues.

A summary of the portion of the Report on Idenfityeft regarding examination of civil remedies and
other processes to aid victims of criminal identitgft was presented by Josh Hawkes, Appellate
Counsel, Criminal Justice Division, Alberta JusticBelegates expressed their appreciation for the
report and indicated that it was well written, cagtgensive and easy to follow. One delegate asked
whether the provisions in Bill C-2An Act to amend the Criminal Code (identity theft and related
misconduct), ? Sess., 38 Parl., 2007, which empowers a court to make atuéish order to assist
the person in rehabilitating their identity was solered by the working group. In response, it was
noted that the first report of the working groum dittempt to quantify the costs associated with
rehabilitating one’s identity and that although therking group was aware of Bill C-27, this bill sva
not considered in light of the specific task giterthe working group.

Discussion (Joint Session)

Delegates thanked the presenters for a very integesverview of the issues raised by this topic.
During the discussion, it was noted by one deletf@ewhat is often heard is that people wish ke ta
steps to avoid being the victim of identity thefidahat the focus should also be on preventingtigen
theft. In response, it was suggested that whiégvgmtion was an important issue, the working group
should not go beyond what is relevant for the mendaven by the Conference. One delegate asked at

8



what stage the working group was considering caomgulwith the various offices of the Privacy
Commissioners. It was noted in response that tbekimg group will need to contact various
interested parties as part of the developmentwfiform Act. It was also pointed out by one detega
that Bill C-27,An Act to amend the Criminal Code (identity theft and related misconduct}? Bess.,
39" Parl., 2007 which relates to the new identity thbvisions, contains a provision that empowers
the court to make a restitution order for costeeissed with a person rehabilitating their identity

After discussion, the following resolution was meted to delegates:
RESOLVED:
That the Joint Criminal/Civil Section Working Grobp directed to:

(a) prepare a draft Act and commentaries regardingapyivbreach notification in
accordance with the directions of the Conferencktha recommendations contained
in the Report;

(b) provide the Report to Deputy Ministers of Justioedetermine what further study
should be undertaken to identify the appropriatehogk of assisting victims of
identity theft where criminal records or other teth documents have been
erroneously created in the name of the victim; and

(c) report back to the Conference at the 2009 meeting.

CLOSING

Delegates thanked the Chair for her skills at ahgithe meeting this year. The Chair noted that th
Criminal Section completed a considerable amounbudginess and had a very productive week
including 37 resolutions and five working group eepp The Chair expressed her gratitude for the
cooperation by delegates in helping her work thiotlge full agenda. The Chair noted that the energy
and productive discussions including the collegyaéxpressed during deliberations and informed
interventions contributed to the success of tha’gebusiness in the Criminal Section.

The Chair thanked members of the various workiroggs for their contribution over the course of the
year as well as the interpreters and techniciamstHeir assistance during the week. The Chair
expressed her appreciation to the Secretary folrvatuable support to the Chair and to ULCC in

keeping business on track. The Chair and deledlaéeked Quebec for the warmth and hospitality as
well as the exceptional organization of the anmoe¢ting of the Conference.

By resolution of the Criminal Section, the nomipatiof Marvin Bloos, Canadian Council of Criminal

Defence Lawyers, Alberta, as Chair of the Crimi&action for 2008-2009 was accepted. The
Nominating Committee recommended that Luc Labor@énbminated to be the next Chair of the
Criminal Section for the period 2009-2010.



Annex 1

REPORT OF THE SENIOR FEDERAL DELEGATE

Uniform Law Conference of Canada
Criminal Section 2008

Department of Justice Canada

Introduction

Criminal law reform benefits from the work of theif@inal Section of the Uniform Law Conference
of Canada (ULCC) as well as from the expertisetoflelegates. The resolutions and working group
reports discussed during the annual meeting ofUhEC serve to identify evolving issues in the
criminal law and as well as specific concerns rdiga the application of particular provisions.
Moreover, the work of the Conference assists thealleent and the Minister of Justice in bringing
forward proposals to improve the criminal justigstem.

Following the annual meeting of ULCC, senior offisi, the Deputy Minister and the Minister of
Justice are briefed on the work of the Conferendgesolutions adopted by the Conference are
examined and considered by departmental officialsnay be referred to a Federal-Provincial-
Territorial working group where the issue raisedha resolution is the subject of a broader initeat
Other stakeholders not represented at ULCC mayradsd to be consulted before a policy proposal is
considered for inclusion in a legislative reforntkage. Where a particular resolution falls undher t
responsibility of a federal Minister other than thinister of Justice, the relevant Department is
informed of the outcome of the resolution.

The policy and legislative process includes a nunabémportant steps including the requirement for
federal Cabinet approval. The Cabinet agenda deslla range of initiatives presented by all federal
Ministers. In addition, Parliament’s legislativgemda includes Government bills as well as bills
proposed by Private Members and Senators.

The 2007 Report provided the status of criminal kalls in the First Session of the B®arliament,
which was prorogued on September 14, 2007. Asutrall Government bills of the’1Session that
had not received Royal Assent died on the OrdeeRagriminal law bills were either reinstated or
reintroduced in the Second Session, commencingatob®r 16, 2007, and a number of new bills were
tabled.

The 2007 Report also provided information regardiityate Members’ bills considered during the
First Session of the 89Parliament as several of those bills progresseauitih Parliament. Unlike
government bills, Private Members’ bills and alhet items of Private Members' Business are
automatically reinstated in a new session in aamd with theStanding Orders of the House of
Commons.

This year’s Report includes information regardirmygrnment bills, several Private Members’ bills as
well as Senator’s bills, some of which had firstvéntroduced in the First Session.



2007-2008 Government Legislative Initiatives

Since the beginning of the Second Session severinali law reform bills were tabled in the House of
Commons and one was introduced in the Senate.f Asne 20, 2008, two bills have passed and have
received Royal Assent including Bill C-18n Act to amend the Criminal Code (criminal procedure,
language of the accused, sentencing and other amendments) which contained an number of
amendments that originated from resolutions adopyetthe ULCC.

The 2007 Report provided information regarding BHIL8,An Act to amend certain actsin relation to
DNA identification, which received Royal Assent on June 22, 2007nufber of sections came into
force upon Royal Assent but others were awaitimaglamation. Since the last Report, the following
provisions were proclaimed into force on Januarg2)8 by order of the Governor in Council: ss. 7,
8(1), 10, 11(2) to (4), 12, 13(2), 14 to 17, 20@, 24, 26, 29, 30, 34, 35, 37(2), 38 to 41, 4345)
and 46.

Bill C-2 Tackling Violent Crime

Bill C-2, An Act to amend the Criminal Code and to make consequential amendments to other Acts
(Tackling Violent Crime Act) was tabled in the House of Commons on October @872 Bill C-2
received Royal Assent on February 28, 2008 asZ(08, c. 6. Sections of that Act dealing with
firearm offences and age of consent came into fonc®lay 1, 2008 while provisions dealing with
dangerous offenders and impaired driving camefortme on July 2, 2008. Bill C-2 included
provisions from the 5 following Bills introduced ihe First Session of the B®arliament:

- Bill C-10 (minimum penalties for offences involvifigearms);

- Bill C-22 (age of protection);

- Bill C-27 (dangerous offenders);

. Bill C-32 (impaired driving); and

- Bill C-35 (reverse onus in bail hearings for finearelated offences).

Bill C-2 amended th€riminal Code in the following ways:

Firearm offences
- Escalating minimum sentences:

- Five years for a first offence and seven years sea@nd or subsequent offence for eight
specific offences involving the actual use of a&dmm (attempted murder, discharging a
firearm with intent, sexual assault with a weapaggravated sexual assault, kidnapping,
hostage taking, robbery and extortion), when tlienak is gang-related, or if a restricted or
prohibited firearm such as a handgun is used; and

- Three years on a first offence and five years @e@nd or subsequent offence for other
serious firearm-related offences (firearm traffiaki possession for the purpose of firearm
trafficking, firearm smuggling and illegal possessiof a restricted or prohibited firearm
with ammunition).

- New offences:
- Anindictable offence of breaking and enteringteata firearm; and
- Anindictable offence of robbery to steal a firearm

- Reverse onus and new bail factors:



A reverse onus is provided if the accused is clthvgth:

- using a firearm to commit certain serious offenaeduding attempted murder, discharging
a firearm with a criminal intent, sexual assaultrma weapon, aggravated sexual assault,
kidnapping, hostage-taking, robbery and extortion;

- an indictable firearms-related offence that isgibtd to involve, or whose subject-matter is
alleged to be, a firearm or other regulated weapbere the accused is under a weapons-
prohibition order; or

- firearm trafficking, possession of a firearm foretlpurpose of trafficking or firearm
smuggling.

Additional factors that the court must take intc@amt in determining whether an accused should
be kept in jail pending trial in order to maintaionfidence in the administration of justice:

- Whether a firearm was used in the commissiah@fffence; or

- Whether the accused faces a mandatory minimunisjponent of imprisonment of three
years or more for a firearm offence.

Age of Consent

- Raised the age at which youths can consent to rpleitative sexual activity from 14 to 16 years;

- Maintained the existing age of protection of 18rgefar exploitative sexual activity (i.e. sexual
activity involving prostitution, pornography, or ete there is a relationship of trust, authority or
dependency); and

- Provided a close-in-age exception which would pedv+ and 15-year old youths to engage in
consensual, non-exploitative sexual activity wittpartner who is less than five years older.
Another exception is provided for marriages andejant relationships.

Dangerous Offenders

-« A new requirement on prosecutors to declare in apmmt, prior to sentencing, that they have
considered a Dangerous Offender application inyewvetance where an offender is convicted for
a third time of a specific serious sexual or vibleffence;

- Creation of a rebuttable presumption that an imllial is a Dangerous Offender if convicted of
three or more specific violent or sexual offendes attract a sentence of at least two years;

- Caodification of the principle enunciated i v. Johnson, [2003] 2 S.C.R. 35Tegarding fitness of
sentence for an individual designated as a Dange@jtender. Where an individual meets the
Dangerous Offender criteria in subsection 753(¢, ¢ourt must designate the individual as a
Dangerous Offender. However, the court then hésdfscretion to impose the least intrusive
sentence that still serves to protect society ffotare violent or sexual crimes, which is either a
regular sentence, a regular sentence with a Lamg-@ffender Supervision Order of up to 10
years, or an indeterminate sentence;

- Allowing a new Dangerous Offender sentence heasxiigere an individual who has been
previously designated a Dangerous Offender butngilie lesser Long-term Offender sentence is
convicted of a breach of their Long-term Supernsiarder; and

- Doubling the maximum duration of section 810.1 &10.2 peace bonds (child sexual offenders
and serious personal injury offenders) from onémo years in certain situations while clarifying
that the court may impose a broad range of comditio ensure public safety, including curfews,
electronic monitoring where available and drug aledhol prohibitions.

Impaired Driving

- Authorizes peace officers trained as Drug Recaogmiitxperts to conduct roadside sobriety tests
and to take samples of bodily fluids to determineether a person is impaired by a drug or a
combination of alcohol and a drug;



- Makes it an offence to refuse or fail to complywiolice demands for physical sobriety tests or
bodily fluid samples. The offence is punishabletiiy sameCriminal Code penalty as refusing a
demand for a breath test for alcohol — a minimun®8Q fine for a first offence, with a maximum
penalty of five-years imprisonment for more seriotfences;

- Allows only scientifically valid defences to be dsas evidence to avoid conviction for driving
with a blood-alcohol concentration over 80; and

« Increases the penalties for impaired driving - @gninimum of 120 days in jail for a third
impaired-driving offence.

Bill C-13 Criminal procedure, language of the accused and s&1Ting

Former Bill C-23 was reinstated as Bill C-¥3) Act to amend the Criminal Code (criminal procedure,
language of the accused, sentencing and other amendments) on October 29, 2007. Bill C-13 received
Royal Assent on May 29, 2008 as S.C. 2008, c.1&tigéhs 7, 8, 18 to 21.1, 29, 35, 37 to 40, 42 and
44 will come into force on October 1, 2008. Alhet provisions came into force upon Royal Assent.

This Bill makes amendments to tB@eiminal Code in three main areas: criminal procedure, sentgncin
and language of the accused. Bill C-13 also iresudther amendments to varioQeminal Code
provisions. Bill C-13 reflects many ULCC resolutgopassed between 1996 and 2005:

Criminal Procedure

The amendments include:

. consolidating into one section all provisions relyag proof of service of specific documents, for
example, notices, subpoenas, and summons (ULCC);1999

. making it an offence for an accused person wh@&msanded to custody to be in breach of an
order not to communicate with a victim, a withes®ther person (ULCC 2001, 2005);

. providing for the use of a means of telecommunicato forward warrants for the purpose of
endorsement and execution in a jurisdiction, othan the jurisdiction where the search warrant
was obtained (ULCC 2002);

. providing that an appeal of a superior court ordligh respect to things seized lies with the court
of appeal (ULCC 2002);

. where a preferred indictment has been filed agdinesticcused, allowing the accused to elect to
be tried before a superior court judge sitting witha jury, subject to the Attorney General’s
power to require a jury trial when the alleged offe carries a maximum punishment of not more
than five years (ULCC 2005);

. granting the defence and the prosecution an equabar of additional peremptory challenges
when replacing a juror who is excused before théesce is heard (ULCC 2005);

. providing that on application by the accused, tbercmay require jurors be excused during a
challenge for cause (ULCC 1997);

. providing for a new election for the accused whee Supreme Court of Canada orders a new
trial (ULCC 2001);

. correcting an error and ensuring consistency betwbe English and French versions of a
section by providing that the prosecutor’s appgalfithe verdict of acquittal, not of a conviction
(ULCC 2005);

. providing that evidence taken at the preliminarguiny can still be admissible at trial if the
accused requested to be absent during the prehyinquiry knowing that a witness would be
testifying and provide that upon request by theused to be absent for part or all of the



preliminary inquiry, that evidence taken in hisher absence could be admissible at trial (ULCC
2005);

. providing for a summary conviction trial with regpéo co-accused to proceed where one of the
co-accused does not appear (ULCC 2001); and

. reclassifying the offence of possession of breat enter instruments into a dual procedure
offence (ULCC 1998, 2003).

Sentencing

Amendments to the sentencing regime include ULGSp@sals to clarify impaired driving penalties as
follows:

. clarifying that the minimum penalties provided fionpaired driving offences (e.g. operation
while impaired, failure or refusal to provide a &ite sample) apply to a person convicted of an
offence of impaired driving causing bodily harmadran offence of impaired driving causing
death (ULCC 2001);

. providing the sentencing judge with the power tkena driving prohibition order consecutive to
an existing driving prohibition order (ULCC 1999);

. providing that unless otherwise stated by the c¢ailm¢ accused is authorized to apply for
enrolment in an alcohol ignition interlock devia®mgram (ULCC 2005);

. clarifying that an offender is only permitted toivd;, while being the subject of a driving
prohibition order, if he or she has registerednraécohol ignition interlock device program and
is in compliance with the conditions of the progréui.CC 2000); and

. clarifying that where the actual prison term impbseless than life, the prohibition on driving
applies during the period that the offender is ineeatedin addition to the period imposed by
the sentencing court (ULCC 2003).

Bill C-13 also includes the following amendmentghe sentencing provisions of t@eiminal Code:

. providing the court with the power to order an offer not to communicate with identified
persons while in custody and creating an offencefdding to comply with the order (ULCC
2000, 2003 and 2005);

. increasing the current maximum default fine that @ imposed for a summary conviction
offence to $ 5,000 (Note that the resolution addpite2001 by the Conference recommended
that the amount be set at $ 10,000. Former Bill3Cas introduced by the Government, also
proposed to increase the maximum fine to $ 10,0B@wever, this amount was reduced to $
5,000 following an amendment made by the Commiutedustice and Human Rights.) (ULCC
2001);

. allowing the appeal court to suspend a conditiGesitence order or a probation order and to
require the convicted person to enter into an usaéerg or a recognizance until the appeal is
determined (ULCC 1999);

. providing that failure to adhere to the requirersathtat an offender receives an explanation as
well as a copy of a probation order, conditionaltsace order or order imposing a fine does not
affect the validity of the order (ULCC 2000); and

. providing the court with the power to order, on laggiion by the Attorney General and after
convicting a person of the offence of luring a dlly means of a computer system, the forfeiture
of things used in relation to that offence (ULCM3)



Language of the Accused

The amendments to the language rights provisionth@fCriminal Code will improve the means
through which an accused is informed of the righte heard by a judge or a judge and jury who speak
the official language of Canada that is the languafthe accused, or both official languages of
Canada. The amendments also codify the righteoftitused to obtain a translation of the infornmatio
or indictment on request (ULCC 1996). Other prmns clarify the application of the language
provisions of theCriminal Code in the context of bilingual trials.

Bill C-24 Non-registration of firearms

Bill C-24, An Act to amend the Criminal Code and the Firearms Act (non-registration of firearms that
are neither prohibited nor restricted) was introduced on November 16, 2007. Bill C-2dposes to
repeal the requirement to obtain a registratiortifate for firearms that are neither prohibited
firearms nor restricted firearms.

Bill C-24 is currently at First Reading stage ie tHouse of Commons.
Bill C-25 Youth Criminal Justice Act

Bill C-25, An Act to amend the Youth Criminal Justice Act received First Reading in the House of
Commons on November 19, 2007.

Bill C-25 proposes to amend tiveuth Criminal Justice Act by adding deterrence and denunciation to
the principles that a court must consider whenrdateng a youth sentence. It also proposes tafglar
that the presumption against the pre-trial detentiba young person is rebuttable and to specigy th
circumstances in which the presumption does ndiapp

Bill C-25 completed Second Reading stage on Fehrgar2008 and was referred to the Standing
Committee on Justice and Human Rights on the saye d

Bill C-26 Drugs

Bill C-26, An Act to amend the Controlled Drugs and Substances Act and to make consequential

amendments to other Acts received First Reading in the House of Common&owember 20, 2007.

Bill C-26 proposes to provide for minimum penalt{&MP) for serious drug offences, to increase the

maximum penalty for cannabis (marihuana) productw to reschedule certain substances from

Schedule 111 of that Act toSchedulel. The proposed amendments include:

- 1 year MMP for trafficking in drugs (e.g., herotgcaine, methamphetamine and marijuana) when
carried out for organized crime purposes, or whamapon or violence is involved;

- 2 year MMP for trafficking in drugs (e.g., heroiogcaine or methamphetamines) to youth, or
for trafficking those drugs near a school or araarermally frequented by youth;

- 2 year MMP for the offence of production of a langarijuana grow operation of at least 500
plants;

« The maximum penalty for cannabis production wouwdlde from 7 to 14 years imprisonment; and

- Tougher penalties would be introduced for trafficki producing or importing GHB and
flunitrazepam (most commonly known as date-rapgsjru



Bill C-26 received Second Reading on April 16, 2@0®8I was referred to the Standing Committee on
Justice and Human Rights on the same day.

Bill C-27 Identity theft and related misconduct

Bill C-27, An Act to amend the Criminal Code (Identity theft and related misconduct) received First
Reading in the House of Commons on November 217.200

This Bill proposes to amend ti@iminal Code to create a new offence of identity theft, of ficking

in identity information and of unlawful possessmmtrafficking in certain government-issued identit
documents, to clarify and expand certain offeneésted to identity theft and identity fraud, to ey
certain persons from liability for certain forgeoffences, and to allow for an order that the offand
make restitution to a victim of identity theft odentity fraud for the expenses associated with
rehabilitating their identity.

Bill C-27 completed Second Reading stage on JanB@ry2008 and was referred to the Standing
Committee on Justice and Human Rights on the saaye dBill C-27 is currently before the
Committee.

Bill C-53 Auto theft and trafficking in property obtained bgrime

Bill C-53, An Act to amend the Criminal Code (auto theft and trafficking in property obtained by

crime) amends theCriminal Code and proposes to create offences prohibiting tha#idking of

property obtained by crime and prohibiting the ralien, removal or obliteration of a vehicle

identification number. More specifically, Bill C35vould make it a crime to:

- alter, destroy or remove a Vehicle Identificatioamber (VIN);

- knowingly, sell, give, transfer, transport, senddeliver goods that have been acquired criminally;
and to

- possess property known to be obtained through domthe purpose of trafficking.

Bill C-53 received First Reading in the House ofh®aons on April 14, 2008.
Bill S-3 Investigative hearing and recognizance with conditis

Bill S-3, An Act to amend the Criminal Code (investigative hearing and recognizance with conditions)
received First Reading in the Senate on OctobeR@37. It proposes to re-instate a modified versio
of the investigative anti-terrorism provisions tledpired under a sunset clause on March 1, 2007.
Though similar to the original provisions, whicmzainto force with théAnti-terrorism Act in 2001,

Bill S-3, with its added safeguards, proposes pioms to (a) bring individuals who may have
information about a terrorism offence before a piflyy an investigative hearing, and (b) allow ageid

to impose a recognizance with conditions, includirignited arrest-without-warrant power, to avert o
disrupt a potential terrorist attack. Bill S-3 @lsontains a five-year sunset clause and requires t
Attorney General and the Minister of Public Saf@tyssue separate annual reports with their opinion
as to whether these provisions should be extended.

Bill S-3 was passed by the Senate on March 6, 200@Bis currently at Second Reading stage in the
House of Commons.



2007-2008 Other Bills of Interest

Private Members’ Bills (House of Commons)

Some criminal law reforms proposed by Private Mersildglls may be of interest to Criminal Section
delegates and are described briefly below. ThéaPaent of Canada website (http://www.parl.gc.ca)
should be consulted for the full list and text oivBte Members’ bills. Note that the descriptioridve
refers to the status of bills as of June 20, 2008.

Bill C-299 - An Act to amend the Criminal Code (ldentificatiomformation obtained by fraud or
false pretence} Mr. Rajotte (Edmonton—Leduc) was passed by tbed¢ of Commons on October
16, 2007.

The Bill proposes to amend tkeiminal Code to create the following criminal offences:

(a) obtaining personal information from a third pabotya false pretence or by fraud; and

(b) selling or otherwise disclosing personal inforimatobtained from a third party by a false pretence
or by fraud.

Bill C-299 received Second Reading in Senate arslreferred to the Standing Committee on Legal
and Constitutional Affairs on May 27, 2008.

Bill C-343 - An Act to amend the Criminal Code (motor vehicleeft) - Mr. Scheer (Regina—
Qu’Appelle) received First Reading on October 1002

Bill C-343 proposes to amend t@eiminal Code to create a distinct offence of motor

vehicle theft. As introduced, it proposed escatapenalties, including mandatory minimum penalties
The Bill was pared down before the Justice Committeprovide only for a distinct offence of auto
theft with no minimum penalties.

The Bill was passed by the House of Commons onugepr27, 2008; received Second Reading in the
Senate and referred to the Standing Committee gallasd Constitutional Affairs on April 10, 2008.

Bill C-384 —An Act to amend the Criminal Code (mischief agairesiucational or other institution)
— Mrs. Freeman (Chateauguafpaint—Constant) received First Reading in the Hafis@ommons on
October 16, 2007.

This Bill proposes to amend ti@iminal Code by making it an offence to commit an act of mis¢hi
against an identifiable group of persons at an &filutal institution, including a school, daycare
centre, college or university, or at a communitytoe, playground, arena or sports centre.

Bill C-384 received Second Reading on May 14, 2808 was referred to the Standing Committee on
Justice and Human Rights on the same day.

Bill C-393 - An Act to amend the Criminal Code and the Correct®oand Conditional Release Act
(punishment and hearing)} Mr. Brown (Leeds—Grenville) received First Reaglion October 16,
2007.

This Bill proposes the following amendments to @reminal Code:



- that the offence of carrying a concealed weapoA@sprovide a minimum consecutive penalty of
90 days on first offence and 1 year on a seconsubsequent offence, to provide a maximum
penalty of 5 years less one day, and that thismo&de included on the list of offences for which
provincial courts have exclusive jurisdiction;

- that the manslaughter offence (s. 236) provide @mum penalty of 4 years where the offence is
committed with a knife that was concealed and whhbee victim was unarmed, with a parole
ineligibility period at one half of the sentencevesl, or 10 years, whichever is less;

- that the credit for time spent in custody befonateecing be limited to a ratio of 1 to 1, in gemera
and that no credit be given where an accused wasdd by reason of previous convictions or as
a result of a review or revocation of bail.

This Bill also proposes to amend t@errections and Conditional Release Act to require that victims

be provided information about the offender whilecustody that would be relevant to their safety so
that they may attend and participate in parole ihgay and that such hearings could be delayed in
certain specified circumstances.

Bill C-393 received Second Reading on June 4, 20@Bwas referred to the Standing Committee on
Justice and Human Rights on the same day.

Bill C-423 - An Act to amend the Youth Criminal Justice Act (aement for substance abuse)Mr.
Lake (Edmonton—Mill Woods—Beaumont) received FRgtading on October 16, 2007.

This Bill proposes to amend theuth Criminal Justice Act to require that a police officer must, before
starting judicial proceedings or taking any otheeasures under this Act against a young person
alleged to have committed an offence, consider kdreit would be sufficient to refer the young
person to an addiction specialist for assessmahtibwarranted, treatment recommendations. If the
young person enters into a treatment program &suwtrof such a referral and fails to complete the
program, the outcome may be the start of judidiateedings against that young person.

Bill C-423 received Second Reading and was refetoethe Standing Committee on Justice and
Human Rights on December 10, 2007. It was repobi@ck to the House of Commons without
amendments and reached Third Reading stage butefersed back to the Committee on May 16,
2008 for the purpose of considering clause 1 oBitigreferral to addiction specialist).

Bill C-426 - An Act to amend the Canada Evidence Act (protectiohjournalistic sources and
search warrants)— Mr. Ménard (Marc-Auréle-Fortin) received First Resgl in the House of
Commons on October 16, 2007.

The BIll is intended to protect the confidentialibf journalistic sources. It proposes to allow
journalists to refuse to disclose information aeeord that has not been published unless it 1stalf
importance and cannot be produced in evidence gyo#imer means. It also proposes to establish
specific conditions that must be met for a judgdsgue a search warrant to obtain information or
records that a journalist possesses.

Bill C-426 received Second Reading and was refetoethe Standing Committee on Justice and
Human Rights on March 5, 2008. It was deemed teddrack to the House without amendments on
April 30, 2008 and is currently at Report stage.



Bill C-428 - An Act to amend the Controlled Drugs and Substandes (methamphetamine}- Mr.
Warkentin (Peace River) was introduced in the HaafsEommons on October 16, 2007. This Bill
proposes to prohibit the production, possessionsaia of any substance, equipment or other material
that is intended for use in production of or treiéfhg in methamphetamine.

Bill C-428 was passed by the House of Commons dmuaey 8, 2008. It received Second Reading in
the Senate and was referred to the Standing Coeerott Legal and Constitutional Affairs on May 27,
2008.

Bill C-484 - An Act to amend the Criminal Code (injuring or caig) the death of an unborn child
while committing an offence} Mr. Epp (Edmonton—Sherwood Park) received Firsading in the
House of Commons on November 21, 2007.

This Bill proposes to amend ti@&riminal Code to create new offences of causing (or attempting to
cause) the death of or injury to a child duringlbor at any stage of development before birth levhi
committing or attempting to commit an offence agaitme child’s mother, who the person knows or
ought to know is pregnant. The proposed penaltesge from ten years imprisonment on
indictment/eighteen months imprisonment on sumnearyiction to a maximum to life imprisonment
with a mandatory minimum of ten years imprisonmenth the possibility of a reduced penalty if the
accused was provoked. Delay of parole eligibiigyalso proposed for an accused convicted of the
intentional death or injury causing the death efunborn child.

Bill C-484 passed Second Reading stage on MarcR0B8 and was referred to the Standing
Committee on Justice and Human Rights.

Bill C-519 - An Act to amend the Criminal Code (bail for serioymgersonal injury offences)- Mr.
Batters (Palliser) received First Reading in thess®oof Commons on March 3, 2008.

This Bill proposes that before a justice makesraeoregarding the release of an accused who is
charged with a serious personal injury offence efindd in section 752, the prosecution shall
present all of its evidence that is relevant tordease of the accused, including with respect to
the alleged offence and its circumstances.

Bill C-519 is currently at Second Reading stagthenHouse of Commons.

Bill C-558 - An Act to amend the Criminal Code (cruelty to anitsa— Ms. Priddy (Surrey North)
received First Reading in the House of Commonsuoe 4, 2008.

This Bill proposes to repeal and re-enact exiséingnal cruelty provisions in thériminal Code in a
new part of theCode, to no longer classify animal cruelty as propedhated crime, and would make
certain modifications to existing offences to adgdreomplex or poorly worded aspects of the current
law.

Bill C-558 was placed on the Order of Precedenceume 5, 2008 and is currently awaiting
Second Reading in the House of Commons.
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Senate Bills (Other than Government Bills)
(Status of bills as of June 26, 2008)

Bill S-203 - An Act to amend the Criminal Code (cruelty to anitsa (Senator Bryden) was
introduced in the Senate on October 17, 2007. Biisamends theCriminal Code to increase the
maximum penalties for animal cruelty offences. | Bd203 received Royal Assent on April 17, 2008
as S.C. 2008, c. 12.

Bill S-209 -An Act to amend the Criminal Code (protection ofithren) (Senator Herveux-Payette)
received First Reading in the Senate on OctobeRQU7 and was passed, as amended, by the Senate
on June 17, 2008. Bill S-209 received First Regqdiinthe House of Commons on June 20, 2008.

Bill S-209 as originally introduced, proposed tlepeal of s. 43 of th€riminal Code (correction of
child by force). The Senate Standing Committeeegal and Constitutional Affairs amended the Bill
by replacing current section 43 with new langudgs ho longer focuses on using force on a child for
correction. The proposed amendment would provide parents, persons standing in the place of a
parent, and schoolteachers are permitted to usemable force toward a child under their care where
the force is used only for the purpose of:

« preventing or minimizing harm to the child or aretperson;

- preventing the child from engaging or continuin@t@age in conduct that is of a criminal naturel;, an

- preventing the child from engaging or continuingettggage in excessively offensive or disruptive
behaviour.

Bill S-210 -An Act to amend the Criminal Code (suicide bombingSenator J.S. Grafstein) received
First Reading on October 17, 2008.

The Bill proposes to amend ti@&iminal Code’s definition of “terrorist activity” to spegifthat a
suicide bombing comes within paragrap@sgnd ) of the definition of “terrorist activity”.

Bill S-210 was passed by the Senate on June 1@, 200

Bill S-213 -An Act to amend the Criminal Code (lottery scheméSgnator Lapointe) received First
Reading on October 23, 2007. This Bill proposesdaow the exemptions that permit provincial
governments to lawfully conduct and manage lotsaigemes involving video lottery terminals and
slot machines by limiting their location to casincace tracks and betting theatres.

Bill S-213 was passed by the Senate on Februad068 and introduced in the House of
Commons on February 12, 2008. It completed Se&watling and was referred to the Standing
Committee on Justice and Human Rights. Howeves, Bill was deemed reported back to the
House of Commons on June 10, 2008.

Conclusion
In addition to supporting the Government’s actiegislative agenda, the Department of Justice

Canada continues to pursue research and conso#igtioidentify the need for long-term law reform
and to develop options for reform to address agafgssues for the consideration of the Minister o
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Justice. The Uniform Law Conference of Canada inaoets to play an important role in the
identification of emerging issues and the needdérrm.

August 2008
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Annex 2

RESOLUTIONS

ALBERTA
Alberta — 01

In appropriate circumstances restrictions or pritibibs on internet use are important elements in
judicial interim release orders, probation and ¢oowial sentence orders. Tka@iminal Code should
be amended to provide explicit statutory authaotgnsure compliance with these orders.

Carried: 16-6-8
Alberta — 02

The Criminal Code should be amended to authorize issuance of a matwaobtain DNA or other
bodily substances from an unconscious person wheasonably believed to be the victim of a crime.
Any such authorization must have due regard fordee wange of factors including the need to:

1. first obtain the consent of anyone who, by law, ldootherwise be able to give consent on
behalf of the unconscious person where that othemsom’s interests in providing or
withholding consent does not conflict with the netgts of the unconscious person;

balance the privacy interests of the unconsciousopewith the interests of justice; and

restrict the nature of any such DNA or bodily sabste to those believed to be from the
perpetrator of the crime against the unconsciousope

w N

Carried as amended: 14-5-9
Alberta — 03

Justice Canada should examine section 486.5, dredt applicable sections of ti@iminal Code to
ensure that there are adequate mechanisms to tpifmeadentity of undercover officers at all stagés
an investigation and prosecution.

Carried as amended: 30-0-1
Alberta — 04
To ensure that provincial offence notices are prigmerved on accused persons in other jurisdistion
the Civil and Criminal sections of the Uniform La®onference of Canada should jointly examine the

issue to develop a consistent statutory approactoiesideration by all jurisdictions.

Carried: 30-0-0



BRITISH COLUMBIA

British Columbia — 01

That the definition of “Brass Knuckles” in the prited weapons regulations be amended to include
items that do not contain metal such as “Lexan kiast.

Carried: 29-0-1
British Columbia — 02
That the requirement to swear an information “amsas practicable” where police release an accused
on an appearance notice under s. 496 ofCtminal Code or with conditions under s. 497 or 498 be
eliminated while retaining the requirement that tharge be laid before the return date in the selea
document.

Defeated: 7-13-10
British Columbia — 03
Amend section 489.1 of theériminal Code so that the requirement to report, or bring, jostice in
accordance with section 490 any items seized, wonlg apply where the items are seized from the
lawful owner, or from a person lawfully entitled possession, or where it is reasonable to expatt th

a person would otherwise claim to be a lawful owmeto be lawfully entitled to possession pursuant
to subsection 490(10).

Defeated as amended: 13-14-1
British Columbia — 04
That Justice Canada examine section 184.4 oCtiminal Code in light of constitutional and other
concerns raised by recent case law and proposedanesrts, or other options, to maintain the ability
of peace officers to respond to exceptional cirdamses where an interception is immediately

necessary to prevent an unlawful act that wouldeaerious harm to any person or property.

Carried as amended: 26-0-2

MANITOBA

Manitoba — 01

That Justice Canada immediately examine, with secisultation as necessary with the Provinces and
Territories, and stakeholders, a full range of @mtifor preventing, penalizing or otherwise address
the use of encryption for criminal purposes anécsjzally, to facilitate access to encrypted miader
seized pursuant to a legal search, search wamrarher legal authorization.

Carried as amended: 27-0-1



NEW BRUNSWICK

New Brunswick — 01
That paragraph 258) of theCriminal Code be amended to remove the words “by alcohol or sltug

Withdrawn
(Following discussion)

New Brunswick — 02

Amend section 120 (bribery of officers) of tl@&iminal Code to broaden its scope and include
receiving any consideration.

Defeated: 1-23-3
New Brunswick — 03
That Justice Canada review the search and seizoxesipns and ancillary orders with a view to
consolidating related provisions, simplifying thgpécation procedure, and reconciling the stanadrd

proof required.

Carried as amended: 24-0-4

NOVA SCOTIA

Nova Scotia— 01

That Justice Canada review and assess the adeqliffuy existing provisions of thériminal Code
relating to restitution for costs incurred by thetivn of a crime as a result of the offence and enaky
recommendations for amendments to t@eminal Code necessary to address any identified
inadequacies.

Carried as amended: 27-0-0

ONTARIO
Ontario — 01

Amend section 264 of thériminal Code (criminal harassment) to increase the maximum Ipeoa
summary conviction to 18 months.

Carried: 26-1-1



Ontario — 02

Amend Part XVI of theCriminal Code to explicitly authorize a justice who makes a quali interim
release order, to order, pending the actual reletfee accused, and separate from the undertaiting
recognizance, that the accused abstain from conoation with any victim, witness, or other person.

Carried as amended: 25-0-2
Ontario — 03

Amend section 846 of thériminal Code to provide that a statement by a peace officerdhahatters
contained in the document in question are trueeked to be a statement under oath.

Withdrawn
(Without discussion)

Ontario — 04

That theCriminal Code, or in the alternative th€anada Evidence Act, be amended to include a
provision which deems that where a document has inetuded in the disclosure material provided to
the accused, counsel for the accused or agentlalflzg the accused or counsel for the accused, it
deemed that :

1. The document has been served on the accused @ardpn

2. Notice of an intention to introduce the documiait evidence has been served on the accused
person.

Carried: 16-6-8
(Delegation vote)

Ontario — 05
That theCriminal Code be amended to include an offence of possessiompéfping instruments.
Withdrawn
(Due to the passage of Saskatchewan
resolution number 01 on the same topic)

Ontario — 06

It is recommended that section 553@iminal Code which contains the list of absolute jurisdiction
offences be amended to include subsection 145R)iné to attend/appear in court).

Defeated: 5-22-3



QUEBEC

Quebec - 01
Amend section 117.11 (onus on accused — weapooradhon) of theCriminal Code in order to add

to it the offences covered in sections 94, 99, 40 103 of theCriminal Code, a similar resolution
having been adopted in 2005 for sections 92 and 95.

Carried as amended: 26-0-0
Quebec - 02

That the Federal Department of Justice examingeheral warrant and the production order regime in
order to permit that, in relation to an offencetthas been committed or will be committed, a peace
officer may have access not only to documents ata already in existence but also to those that are
reasonably foreseeable.

Carried as amended: 17-4-5
Quebec - 03
That the Federal Department of Justice requestliealFederal/Provincial/Territorial Working Groups
on Sentencing and Mental Disorder, which are clthrgéh following up on resolution number Can-
CBA2003-02, continue to consider the concern oh@ainfit and not criminally responsible at any
stage of the criminal proceedings and that the Beyant of Justice report to the Conference in 2009.
Carried as amended: 28-0-0
Quebec - 04
That the mandate be given to a working group of@hminal Section of the Uniform Law Conference
of Canada to consider the matter of the taking eaxtoount of time spent in pre-sentence custody
(subsection 719(3) of th€riminal Code) when imposing sentence and the availability aftate
sentencing measures such as probation orders,tiooradiisentences, delay of parole and long-term
offenders, and that the working group report toGoaference in 2009.
Carried as amended: 28-0-0

Quebec - 05

To include extortion (section 346 of teiminal Code) in the list of offences found in Schedule | to
the Corrections and Conditional Release Act (S.C. 1992, c. 20).

Carried: 27-0-3



SASKATCHEWAN

Saskatchewan — 01

That theCriminal Code be amended to create a new offence prohibitinggssssn of items suitable

for facilitating the commission of sexual assanlits various forms, kidnapping, abduction or hgsta

taking, without lawful excuse, in circumstancest thiae rise to a reasonable inference that they had

been used or were intended to be used to facitit@eommission of one or more of those offences.
Carried: 14-9-9

Saskatchewan — 02

Saskatchewan proposes that s. 734.7 be amendedvidgthat a default warrant may issue in any

jurisdiction that has a “fine option” program adided in s. 736 on proof:

- the fine has not been paid in full; and

- the offender has failed to perform work in lieiupayment under the fine option program.

Carried: 14-3-14

CANADA

Canadian Bar Association

CBA-01

Amend paragraph 228((murder) of theCriminal Code to delete the words “or ought to have known”.
Carried: 29-0-0

CBA-02

Amend subsection 548(1) (order to stand trial scldarge) of th€riminal Code to allow a reviewing

court or justice to commit an accused to standtriaf in cases where jurisdictional error has been

found.

Withdrawn
(Following discussion)

CBA-03

Amend paragraph 42(@) of the Youth Criminal Justice Act to delete the words “and that the young
person’s participation in the program is approgfiat

Defeated: 4-12-11



Canadian Council of Criminal Defence Lawyers

CCCDL -01

Be it resolved that s. 258(&)(i) of theCriminal Code be proclaimed into full force and effect on or
before November 3, 2008.

Be it resolved that 258(1)(iii)(A) of the Criminal Code be proclaimed into full force and effect on or
before November 3, 2008.

Withdrawn
(Following discussion)

CCCDL -02

Be it resolved that appropriate changes be madeetGriminal Code to permit an accused who has
elected or is deemed to have elected a mode bbthar than trial by provincial court judge to neak
re-election as of right at any time before the clatipn of the preliminary inquiry or before the's0
day following the completion of the preliminary ungy.

Carried as amended: 25-0-2

CCCDL -03

1- That theNational Defence Act be amended to provide the Director of Defence Gelu&ervices
with security of tenure equivalent to that grantedhe Director of Military Prosecutions as set out
section 165.1 of thBational Defence Act, and,

2- That theNational Defence Act be amended to require that the salary of the Rireaf Defence
Counsel Services be prescribed by regulation, aatlthe method of determining remuneration be
clearly specified.

Withdrawn
(Without discussion)

CCCDL -04

Concerning the composition of the Appeals commitheel related matters, that the Minister of
National Defence amend thdational Defence Act in accordance with Recommendations 26-30 as
found in the Report to the Minister by the Rightridarable Antonio Lamer P.C., C.C., C.D.

Withdrawn
(Without discussion)



Public Prosecution Service of Canada

PPSC - 01

Make all warrants and warrant-like orders valid @mforceable throughout Canada without the need
for endorsement by a local justice.

Carried: 21-2-7
PPSC - 02

Reconcile the differences in sections of the fedaxas where one linguistic version says “convitted
or “found guilty” (respectively) and the other lmgtic version says the reverse.

Carried as amended: 28-0-0
PPSC - 03

Add to section 734.3 a subsection requiring that Alttorney General be given at least seven days’
notice of an application to vary a fine order.

Add a further subsection requiring that an extemsibtime to pay a fine should not be granted ules
the Court is satisfied that such an extensiongtfijad based on (a) the history of the applicaptieor
attempts to discharge the fine and their degreioéess, and (b) the reasonableness of the expactat
that the extension is likely to result in a substdrpart or all of the fine being paid, includimnghere
available, by participation in a fine-option progrander s. 736.

Withdrawn
(Following discussion)

PPSC - 04
Amend the warrant of committal proceedings in sectv34.7 of theCriminal Code to specify
evidentiary procedures, including the burden ofofir@and the ability of the hearing to proceed

absentia.

Carried as amended: 22-0-6



