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I. THE CONTEXT FOR REFORM  

 

1. Introduction 

 

[1] In 2005, the Uniform Law Conference of Canada embarked on the following 

inquiry: what, if anything, should be done to reform partnership law in Canada?  The 

timeliness of this inquiry is evident.  In 1994 the National Conference of the 

Commissioners on Uniform State Law (NCCUSL) adopted the Revised Uniform 

Partnership Act (RUPA)1. The RUPA substantially revised the 1914 Uniform Partnership 

Act that had been adopted by all States, with the exception of Louisiana.  In 1997, further 

amendments to the RUPA included provisions pertaining to limited liability partnerships 

(RUPLA).  As of 2005, three (3) States have enacted RUPA (1994),2 twenty-nine (29) 

States have enacted the RUPLA3 and two (2) States were in the process of adoption.4    

 

[2] In 2003, the United Kingdom (UK) Law Commission and the Scottish Law 

Commission authored a report on Partnership Law, which report included a revised 

Partnership Act (Draft Bill).5  To date, the reforms proposed in the Law Commission’s 

joint report have not been implemented.  This report is of particular interest in Canada as 

the provincial and territorial Partnership Acts are essentially an adoption of the United 

Kingdom’s 1890 Partnership Act.6  As a result, Canadian partnership law, with the 

exception of Quebec, enjoys a high degree of uniformity.  

 

[3] Partnership law predates its statutory regulation as one of the simplest and oldest 

forms of business association.  To operate in partnership, two or more persons must agree 

to carry on business with one another, with a view to a profit.7  Although the concept is 

simple, since its inception, civil jurisdictions and common law jurisdictions have 

characterized the partnership business form differently.  Both the UK 1890 Partnership 

Act and the United States 1914 Uniform Partnership Act adhered to an ‘aggregate’ 

approach to partnership.  The aggregate approach characterizes a partnership as a mere 

aggregation of its individual partners; it is not an entity separate and distinct from its 

partners.   In the absence of other statutory entitlements to do so, the partnership is not an 
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entity capable of holding property, entering into contracts, suing or being sued it is own 

name or continuing after the removal, death or disassociation from the partnership of one 

of the partners. Rather, it is a merely a collection of the rights and liabilities of the 

partners.    

 

[4] The debate over entity and aggregate status of the partnership business form is not 

new.8       In fact, Canadian common law jurisdictions have not strictly adhered to the 

aggregate approach to partnerships but have enacted procedural law allowing partnership 

with a registered business name to sue and be sued in its own name9, allowing for 

execution against partnership assets held in the name of the partnership,10  allowing for 

the registration of  interests in personal property in the business name of the partnership 

and the ability to enforce those interests.11  

 

[5] In both the RUPA (US) and the Law Commission Draft Bill, the drafters have 

continued along the path of abandoning strict adherence the ‘aggregate’ view of the 

partnership in favour of a partnership being granting separate legal entity status.12   

However, in both cases, the reforms do not completely abandon the attributes of the 

aggregate status of partnership.  In both the US and the UK, the aggregate approach is 

being retained for tax purposes.13  

 

2.    Motivations for Reform (US and UK)  

 

[6] So what are the motivations for reform of partnership law and do they resonate in 

the Canadian context?  In both the US and the UK, two practical problems were 

identified with continuing to conceptualize partnerships as an aggregate of partners rather 

than a separate legal entity.   As an aggregate of the partners, when the composition of 

the partnership changes (e.g. death, retirement) the partnership terminates, with either the 

formation of a new partnership to continue the partnership business, or the partnership 

business being wound-up.  The decision to change a partnership to its own separate legal 

entity facilitates the continuation of the business upon change in composition of the 

partnership, rather that resulting in a winding-up of the business.14 
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[7] The second motivation to change from entity to aggregate status is to avoid 

problems with property ownership, particularly related to the ownership of real 

property.15  As the partnership is not an entity, it has no ability to own property.  Rather, 

partnership property is the joint property of all partners.  There are some difficulties 

associated with registration of the partnership interests in title-based property registries 

and difficulties in determining rights to or against the assets of the partnership when the 

composition of the partnership changes.  As an entity, a partnership would be capable of 

holding title to property.   However, entity status would not solve the difficulty in 

determining whether property is partnership property or separate property of the partners.    

 

[8] In Canada, the law applicable to general partnerships has never undertaken a 

substantial revision.  Reforms to date have resulted in the creation of new business forms 

such as the limited partnership,16 and, in many jurisdictions, professional limited liability 

partnerships.17  

 

[9] In the United States, the project for reform was motivated in large part by interest 

from the Business Law Section of the American Bar Association (ABA).  The 

consultation process commenced in 1984 with an initial report of the ABA published two 

years later in 1986.  After receipt of the Report, NCCUSL adopted a drafting committee 

in 1987 to review the 1914 Uniform Partnership Act. This resulted in a 1992 Revised 

Uniform Partnership Act, which was adopted unanimously.  Subsequently, there was 

further consultation and revision, resulting in the unanimous adoption in 1994 RUPA.  

However, the reform experience in the United States has been criticized for failing to 

proceed with an underlying theory to guide the structures of the reform resulting in a 

failure to identify the social costs associated with the adopted reforms.18  

 

[10] In the UK, the Partnership Act of 1890 has been largely unchanged since its 

enactment.19  In the mid to late 1990s several reviews were being undertaken by the Law 

Commission and the Department of Trade and Industry to determine the appropriateness 

of existing forms of business association and whether there was a need to create new 

forms.20 Although these reviews did not identify a pressing need for reform initiatives, it 

has been identified that political pressure from professional firms for limited liability 
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resulted in the 2001 enactment of legislation to create a limited liability partnership.21  A 

review of general partnership law was undertaken by the UK and Scottish Law Reform 

Commission’s in 2000, culminating in its 2003 report (hereinafter the “Law Commission 

Report”). It should be noted that Scottish law had always differed from the UK aggregate 

characterization of a partnership and instead adopted an entity approach to partnership.  

The reforms being proposed in the Law Commission Report are substantively similar to 

those contained in the RUPA.    

 

[11] The recommendation by the Law Commission to change partnership from an 

aggregate of partners to a separate legal entity was not supported by the Chancery Bar 

Association, the Law Reform Committee of the Bar Council or the Law Society.22  It did, 

however, receive significant support from a number of other industry, business and 

professional organizations.23    

 

[12] In the Canadian context, the fundamental question is: Do we have a significant 

need to reform general partnership law?  Are those needs being met by other strategies or 

other business forms?  If there is a need, what objectives should a reform project achieve?   

 

[13] In this paper I have focused on the single most important reform contained in both 

the RUPA and the Law Commission Report - the decision to grant separate legal entity 

status to partnership and abandon the concept of partnership as an aggregate of its 

partners.  The rationale for this focus is that this crucial decision will directly impacts all 

other reform initiatives.  Accordingly, examining the principles upon which current 

partnership law is based and looking at proposed reforms from the perspective of 

applying (or not applying) these principles is important in the law reform process.  

 

[14] Part II of this paper contains a summary of the current partnership law in Canada 

and the principles of contract, agency and aggregate-status that have combined to form 

our current partnership law system.  Part III examines the motivations and rationales for 

reform coming from the US and the UK, particularly the ability of entities to have a 

continued existence upon a change in composition of the partnership and the ability of 

entities to hold title to property.  Part IV considers the impact a change to entity status 
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would have on the liability structure of the partnership vis-à-vis third parties and partners, 

as well as the tax implications of moving from aggregate to entity status.  

 

II.  SUMMARY OF CURRENT LAW  

 

1. Aggregate of Partners  

 

[15] With the exception of Quebec, partnership law in Canada enjoys a high degree of 

uniformity, as provincial partnership legislation is modeled on the provisions contained in 

the 1890 Partnership Act (UK).  In Canada and the UK, partnerships are not separate 

legal persons.  As a result, partnerships are categorized as an ‘aggregate’ of partners, 

rather than its own ‘entity’.  The aggregate status of the partnership has been its defining 

feature, contrasting partnerships from entity forms of business organization.  It is from 

the aggregate status of partnership that the relationship between the partners themselves 

and between the partnership and third parties is defined.  

 

[16] The common law system does not treat partnership as an entity.  However, it does 

refer to the partnership collectively as a “firm”.24  Agency duties owed to partners by 

other partners are also owed to the firm25 and the partnership as a firm is also liable in 

situations of wrongful conduct by the partners.26  There are also provisions in the Income 

Tax Act that deems continued existence of partnerships after dissolution.27  However, 

these instances of entity-like treatment do not create a separate entity as has been adopted 

in the RUPA or contained in the Law Commission’s Draft Bill.  Rather, they are more 

akin to a nomenclature or a convenient method of referencing the partners as a collective.  

 

2. Contract and Agency  

 

[17] The partnership relationship is contractual, premised on the mutual agreement of 

the partners to engage in a business venture.  The terms of the contract may be express, 

such as in the case of a formal, written partnership agreement, or implied by the conduct 

and dealings of the parties.  Because of this contractual basis, a partnership is an 

inherently flexible business form.  It can be created between small groups of individuals 
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on an informal basis, or by large number of partners with detailed written terms.  The 

flexibility in content of the contractual arrangement is tempered only by legislation 

composed of a few mandatory rules governing the partnership relationship and, more 

commonly, default rules available to ‘fill gaps’ in the agreement between the partners.  

 

[18] As the partnership is formed by contract, the responsibility for management of the 

business and entitlement to its financial rewards are determined by the contractual 

agreement.  In the absence of agreement, the statute provides default rules governing 

these important issues, which rules are premised on equality of responsibility between 

partners and majority decision-making.28  

 

[19] The mutuality of the contract is destroyed when there is a change in partner 

composition.      As a result, partnership legislation provides, subject to agreement by the 

parties, that a new partner cannot be admitted to the firm without unanimous consent of 

all other partners.29  Similarly, when a partner dies or assigns into bankruptcy, unless the 

partnership agreement otherwise provides, the partnership is dissolved.30  When a 

partnership is dissolved, two things may occur: a new partnership may be created 

immediately upon dissolution of the old, either expressly or by implication; or the 

partnership may be wound-up and partnership property distributed among the partners.31  

If a new partnership is formed, the partnership business is continued by the new firm, 

subject to the entitlements of the departing partner.32 Dissolution has implications for 

third-party contracts, requiring a new partnership to be assigned the rights and obligations 

incurred by the old partnership and the third-party consenting to such assignment.   This 

consent may be express but is often implied by reference to the course of dealings 

between the third-parties and the new partnership.       

 

[20] The relationship between each partner is that of agency; each partner is agent of 

all other partners and, each partner a principal of each agent.33  This enables each partner 

to enter into contractual obligations that bind themselves and all other partners.  It also 

has the effect of making all partners primarily liable for these obligations in the event of 

default.34   
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[21] Partners are also jointly and severally liable to third-parties for loss or injury 

caused by the wrongful act or omission of a partner,35 for misrepresentation by a partner 

acting with actual or apparent authority,36 and for the improper use of money or property 

which a partner receives in the course of carrying on the partnership business or which is 

in the custody of the partnership.37    

 

[22] Given this simple liability regime, there is incentive for each partner to carefully 

choose its other partners, monitor the activities undertaken by the partnership through its 

partners and/or or enter into partnership agreements that contractually define each 

partners’ scope of authority, obligations, liability for contribution or terms of 

indemnification.38  Depending on the size or sophistication of the partnership some or all 

of these techniques may be employed. 

 

[23] This agency relationship also extends to the partnership.  Partnership legislation 

provides that partners are also agents of the partnership (although the partnership is not 

an agent of the partners).39  Without the partnership being a principal is it difficult to 

conceptualize how a partner could be an agent of a non-existent principle.  The answer to 

this may be that the legislation has attempted to find a mechanism to bind the partnership 

as a collective, so as to ensure that partnership assets could be used to satisfy third-party 

claims.  

 

[24] The aggregate status of partnership also dictates that each partner owes fiduciary 

duties to one another.  As agents of one another, there is a duty to act in good faith in 

relation to all dealings with other partners.40  The legislation also sets out fiduciary duties, 

requiring all partners to refrain from using partnership property to obtain a personal profit 

and to account for those profits to the other partners.41 The obligation to account for 

profits extends to partners who, without consent of the other partners, compete with the 

business of the partnership.42 This relationship between partners differs from corporate 

law where directors, as agents, owe agency and fiduciary duties to the corporation.43  The 

corporation, as an entity, is the principal in the agency relationship.  Unlike in a 

partnership where both ownership and control are vested in the partners, in a corporation, 

ownership is vested in the shareholders who do not owe duties to either the corporation or 
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to each other.44 Control is vested in the directors.  Because directors have control over the 

assets of the entity (the corporation), directors owe agency and fiduciary duties to the 

corporation.  

 

3. Dissolution and Continuity  

 

[25] Dissolution and formation of new partnerships provides a simple scheme for 

determining liabilities of partners to third parties and to each other.  Subject to agreement 

between the parties, departing partners stop being liable for obligations incurred after 

dissolution and new partners are not liable for obligations incurred prior to joining the 

partnership.45  However, a departing partner continues to be liable for the debts and 

obligations incurred by the partnership prior to his departure.46  Furthermore, subject to 

the partnership agreement, departing partners are entitled to their share in the division of 

partnership assets.47  

 

4. Ability to Dissolve the Partnership  

 

[26] Subject to any agreement to the contrary, a partnership will dissolve upon 

expiration of the term fixed in the partnership agreement,48 termination of the 

undertaking or adventure for which the partnership was formed,49 notice given by a 

partner of his intention to dissolve the partnership,50 death of a partner,51or by a partner 

making an assignment in bankruptcy.52    

 

[27] If a partner allows his share of partnership property to be charged for his separate 

debts, the Act provides partners with the option of dissolving the partnership.53  A 

partnership is automatically dissolved if the partnership becomes illegal, in that either the 

business of the partnership becomes unlawful, or it becomes unlawful to carry on the 

business in partnership form.54   

 

[28] The court may also decree a dissolution of the partnership:  if a partner is shown 

to be of unsound mind;55 if a partner is permanently incapable of performing the terms of 

the partnership contract;56 if a partner is guilty of misconduct which is calculated to 

prejudicially effect that firm;57 if a partner wilfully or persistently commits a breach of 
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the partnership agreement;58 if a partner otherwise conducts himself in such as way that it 

is not reasonably practicable to continue the operation of the partnership;59 when the 

business of the firm can only be carried on at a loss;60 and, when the court determines it 

would be just and equitable to do so.61 

 

5. Consequences of Dissolution    

 

[29] In the absence of agreement to the contrary, when the partnership dissolves, 

legislation grants rights to the departing partner, or the partner’s estate, to have the 

partnership business wound-up and proceeds distributed in accordance with the partner’s 

share of the partnership.62 This form of dissolution followed by a winding-up of the 

business is referred to as a ‘general dissolution’. Alternatively, a new partnership may be 

formed immediately after dissolution of the old firm and the partnership business carried 

on by the new firm.63  This situation is referred to as a ‘technical dissolution’.  The ability 

to carry on the business of the firm by a new partnership is governed by express or 

implied agreement between the parties.  In the event there is no agreement, however, the 

ability to demand a winding-up of the partnership business ensures that a departing 

partner or its estate receive its share of the partnership assets and proceeds. 

 

[30] The timing of dissolution and the winding-up of the business differs between 

partnerships and corporations.  In a corporate dissolution, winding-up occurs prior to 

dissolution of the corporation.  In the partnership context, the agency relationship 

between the partners ceases upon dissolution, but the business is wound-up after 

dissolution. The reason for this is related to the entity status of the corporation and the 

aggregate status of the partnership. 

 

[31]  A corporation, as a separate legal entity, incurs its own obligations.  The owners 

of the entity (its shareholders) and its managers (directors), as a general rule, do not have 

the rights or liabilities of the entity.  As a result, prior to dissolution of the entity, the 

creditors of the entity must have their debts satisfied by the assets of the entity and, 

conversely, any claims of the corporation against third-party also must be settled prior to 

its termination.  
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[32] In contrast, a partnership is an aggregate of its partners, with each partner being a 

co-agent of each other.  The consequence of the agency relationship is for each partner to 

be jointly and severally liable for the debts and obligations entered into by its other 

partners in operating the partnership business.  Accordingly, creditors of the partnership 

are creditors of the partners.  When a partnership dissolves, the agency relationship 

ceases to exist. Because dissolution of a partnership terminates the agency relationship 

between the partners, legislation is required to make former partners liable for 

transactions entered into during the winding-up process.64       

 

[33]  However, creditors’ rights are not affected upon dissolution as creditors have the 

ability to claim against partnership property, or against the assets of individual partners.  

Partners that have satisfied the claims of partnership creditors have rights of 

indemnification by the partnership65 and/or are entitled to contribution from other 

partners.66  

 

6. Impact of Dissolving Partnerships and forming New Partnerships  

 

[34] When a partnership is dissolved, if the business is not wound-up, the continuation 

of the business by the new partnership raises a couple of potential difficulties. The first is 

the valuation of each partners’ share in the partnership assets and proceeds.  The payout 

received by the partner is subject to agreement between the parties, with the ability of the 

departing partner to insist on winding-up of the business if no satisfactory resolution is 

reached.  The second is a determination of the liabilities of the old partners and the new 

partners for existing and new debt obligations.  A third consideration is the existing 

contractual obligations of the partnership and the ability to transfer these contractual 

obligations and liabilities to the new partnership.   

 

 a. Partners’ Rights on Dissolution 

 

[35] Upon dissolution, a partner is entitled to have the debts and obligations of the 

partnership satisfied by partnership property and to receive its share of any surplus assets 

or proceeds.67  If a partner has entered into a fixed term partnership and paid a premium 
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for entering the partnership and the partnership is dissolved prior to the expiration of the 

fixed term (except by virtue of the death of a partner), the partner may be entitled to a 

court ordered repayment of part or all of the premium.68  If a partnership continues after 

dissolution, in the absence of agreement to the contrary, a departing partner or its estate is 

entitled to a share of the profits made on the departing partner’s share of the assets.69 

Partnership legislation also sets out rules for the final distribution of partnership assets, in 

the event the partners have not entered into an agreement for such distribution.70   

 

 b. Liability of Partners for Partnership Obligations  

 

[36] When a partnership dissolves and a partner leaves the partnership, subject to an 

agreement to the contrary, a partner’s liability for old debts of the partnership continues,71 

but liability for new debts only continues so long as the other partners have the authority 

to bind the partner.  As co-agents, partners bind each other through the exercise of actual 

or apparent authority.  Upon dissolution, a partner only has the actual authority to bind 

partners in so far as such obligations are necessary to facilitate the winding-up on the 

business.72  However, partners could exercise apparent authority and enter into 

obligations after dissolution, if third-parties dealing with the partner do not have 

knowledge that the partnership has dissolved.73  To avoid incurring new liabilities after 

dissolution, notice of dissolution may be given publicly,74 and publication of a change in 

partnership in official gazettes is used to provide notice to all third-parties that did not 

have previous dealings with the firm.75  Thus, dissolution and subsequent notice to third-

parties provides a simple mechanism of determining the on-going liabilities of partners, 

both former and existing.   

 

[37] The primary liability of partners for partnership liabilities enables creditors of 

partnerships to sue and recover partnership debts from individual partners without the 

necessity of exhausting remedies against partnership assets prior to seeking enforcement 

against individual partners.  Partners are also protected in this scheme, as they are entitled 

to indemnification from the firm and/or contribution from other partners in respect of 

satisfying partnership debts. Procedural rules in various jurisdictions also allow creditors 

to sue partnerships, or partnerships to sue, in the business name of the partnership.76  In 



UNIFORM LAW CONFERENCE OF CANADA 
 

 15 

order to ascertain which partners were partners at the time a liability arises, if the partners 

operate under a business name, certificates filed pursuant to partnership and/or business 

names registration legislation provide conclusive evidence against signatories of their 

partner status, without effecting the status of non-signatories.77   

 

   c. Assignment of Third-Party Contracts  

 

[38] Because a partnership is not an entity, contracts entered into by a partnership 

cannot be transferred to the new partnership without the consent of the parties to the 

contract.  That means both the new partners and the third-party with rights vis-à-vis the 

old partners must consent to release the old partners from liability and consent to bind 

new partners to these obligations.  This consent may be express or implied.  For example, 

in a large firm, the consent to transfer contractual rights and obligations from the old 

partners to the partners of the new firm is commonly implied by the course of dealings, or 

set out in a formal written agreement.  

 

[39] Contracts of guarantee pose specific difficulties as a surety’s obligation is 

coextensive with the debtor’s obligation.  A change in the composition of the firm may 

relieve the surety from obligations unless he consents to the change.  Legislation has 

expressly provided that upon a change in the composition of the firm, unless there is an 

agreement to the contrary, any continuing guarantee is revoked as to future transactions.78  

 

7. Ownership of Partnership Property  

 

[40] In both Canada and the UK, each partner is the holder of an undivided joint 

interest in all property of the partnership.79 As a partnership is not a separate entity, it is 

not capable of holding title to property in the name of the partnership.  Rather, title is 

vested in the name of the individual partners, or in the name of an entity (e.g. a 

corporation) formed for the purpose of holding title.   

 

[41] The distinction between partnership property and the property that is co-owned or 

individually owed by partners is defined by the partnership agreement.  In the absence of 

such agreement, the legislation provides few default rules to govern this determination.   
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[42] All property brought into the partnership business or subsequently acquired in the 

course of operations is to be partnership property and must be applied exclusively for the 

purpose of the partnership.80  If the purchase of property is made using partnership funds, 

it is deemed to be property of the firm.81  

 

[43] The statute also contains particular provisions concerning interests held in real 

property.  There is no presumption that land held by partners is ‘partnership property’.  

Rather, unless there is an agreement to the contrary, the land belongs to them as co-

owners.82  The statute also provides that in the event that land is held as partnership 

property, unless there is an agreement to the contrary it is to be treated as moveable or 

personal property.83  

 

8. Seizure of Partnership Property  

 

[44] Whether property is ‘partnership property’, co-owned by the partners or is 

separate property of an individual partner is an important determination.   Partnership 

property may be seized in satisfaction of any judgment against the partnership84, but it 

may not be seized in respect of private debts of individual partners.  Only a partner’s 

interest in partnership property (namely the right to receive its share of the profits) may 

be the subject of a charging order arising out of a proceeding against an individual 

partner.85    

 

[45] In Canadian jurisdictions with personal property security legislation, a partnership 

carrying on business under a registered business name is entitled to use its business name 

for the purposes of registration and subsequent enforcement proceedings against personal 

property.86  As a result, registration of the property in the name of the partnership is 

evidence that the property is partnership property, rather than privately owned.  

 

[46] In the context of real property, land registry systems guaranteeing security of title 

do not allow for title to be registered in the business name of the partnership.  Rather, it is 

held in the name of the partners or a corporation controlled by the partnership.  In 

jurisdictions with no restriction on the number of individual names that can be placed on 
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title, partnerships can register title naming all partners.  The land registry system in the 

UK, however, poses a unique problem in that it prohibits the naming of more than four 

individuals on title.87  In registry systems that do not guarantee security of title, but are 

‘notice’ based systems (akin to personal property security registries), allowing 

registration in the business name of a partnership does not undermine the system.88    

 

9. Dissolution and Transfer of Title  

 

[47] Partnership property poses two challenges upon dissolution of the partnership. 

The registration of partnership property in the name of individual partners will necessitate 

transfer of title upon change in composition of the partnership.  This may be an 

administrative burden for firms where there is frequent turn-over in partnership 

composition.  However, in such cases, if the real property is not co-owned, it is more 

common for the partnership to use a corporation for the purpose of holding title. 

 

[48] The second challenge is determining whether property is partnership property for 

the purposes of winding-up the business and distributing to each partner its share of the 

proceeds and for enforcement of judgments by creditors.  

 

III. SIGNIFICANT REFORM INITIATIVES IN THE US AND UK  

 

[49] In both the RUPA (US) and the Law Commission Draft Bill, the aggregate status 

of partnership has been replaced with partnerships being granted separate entity status.89  

The two most significant reasons noted for this change were to allow for the continuity of 

the partnership after change of membership and to enable the partnership to hold title to 

property.  As an entity, the partnership would continue to exist after the departure of a 

partner or admission of a new partner without the necessity of dissolution of the old 

partnership and creation of a new partnership.  As an entity it would also be able to hold 

title to property in the name of the partnership, rather in the name of the individual 

partners or the name of a corporation controlled by the partnership. In reviewing 

possibilities for reform, careful consideration must be given to these rationales.   
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1. Continuity of the Partnership: Changing the Default Rule  

 

[50] In the US, the change of partnership status from an aggregate of partners to a 

separate legal entity provides a conceptual basis for continuing the firm despite a 

partner’s departure from the firm.90  Thus, the continuity of a partnership’s life has been 

noted by NCCUSL as an achievement of the RUPA.91  

 

[51] The Law Commission identified the importance of facilitating the continuity of 

partnerships as an important principle guiding partnership reform.92  This resulted in a 

recommendation to change the default rules pertaining to dissolution of an ‘at will’ 

partnership upon the death or retirement of a partner.93  The result of this 

recommendation is that a departing partner would not have the right to insist on a 

winding-up of the partnership business, but would, instead be entitled to receive the value 

of its share in the partnership.   

 

[52] The Law Commission’s recommendation to allow for continuity of the 

partnership is accompanied by a recommendation to give a different meaning to the term 

‘dissolution’.94   Dissolution would no longer mark the end of the partnership and the 

beginning of a new partnership or the commencement of winding-up proceedings, it 

would occur at the end of the winding-up process.  The first step of terminating the 

partnership would be the ‘break-up’ of the partnership, the second step, the ‘winding-up’ 

process and the final step, ‘dissolution’.95  This recommendation is consistent with the 

entity status of the partnership.  Dissolution would only occur after the liabilities of the 

partnership have been satisfied and the assets distributed.  It would be at that stage that 

the partnership would cease to exist.   

 

[53] RUPA also changed the law governing partnership break-ups and dissolution.  It 

has used the term ‘dissociation’ to explain the change in the relationship caused by a 

partner’s ceasing to be associated with the partnership business as a result of retirement, 

expulsion in accordance with the partnership agreement, death of a partner or upon 

judicial determination that an individual partner has become incapacitated and unable to 

perform its duties.96   Upon dissociation a partner’s right to participate in the management 
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of the partnership business ceases and duties of loyalty terminate.97  In a case of 

dissociation, the right of a partner to insist on a winding-up of the partnership has been 

replaced with the requirement that the partnership purchase the departing partner’s 

interest in the partnership for a buyout price determined by the partnership agreement, or 

in accordance with the Act.98  The term ‘dissolution’, however, continues to be used to 

describe the termination of the partnership relationship caused by expiration of a fixed 

term partnership, agreement of the partners to wind-up the partnership business, court 

ordered termination or termination occurring upon dissociation when at least one-half of 

the remaining partners elect to wind-up the partnership business.99 Winding-up of the 

partnership business will continue after the event causing dissolution.    

 

 a. No Right to Wind-up the Partnership Business  

 

[54] Both the RUPA and the Law Commission Report recommendations alter the 

default rule in the event of a voluntary departure of a partner to an ‘at will’ partnership. In 

the case of fixed term partnerships, the partners themselves have agreed that the 

partnership business is to cease at the expiration of the term.  Under existing partnership 

law, for partnerships that do not expire after a fixed term, a retiring partner may insist on 

a winding-up of the business upon giving notice of dissolution.  Granting partnerships 

entity status and changing the default rule would allow for the continuation of the 

business by existing partners.  

 

[55] Changing the default rule to prevent a departing partner from having the right to 

insist on a winding-up of the business is consistent with the entity status of the 

partnership. If partnerships were granted entity status, the partners of the partnership 

would not (subject to legislative intervention), be agents of one another.  With no agency 

relationship, the departure of a partner would not terminate the agency relationship.   

However, the departure of a partner could still be the point in time when certain liabilities 

for partnership debts and obligations could cease.    

 

[56] It is not clear whether the problems experienced by the application of the current 

default rule necessitate a change in legislation.  Currently, the change in the default rule 

is already exercised contractually when partners enter into a partnership agreement which 
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provide for the continuity of the partnership upon retirement and subsequent valuation 

and buyout of a partner’s interest. The Law Commission’s report has suggested that, in 

the case of a viable business where there is no contractual agreement to continue the 

business after the departure of a partner, there is some reluctance by the courts to 

facilitate the continuation of the partnership business.100 The reason for this reluctance is 

likely the contractual basis of the partnership itself.  If partners have agreed to a 

continuation of the partnership business after departure of a partner, then the agreement 

of the parties governs.  If they have not, unless such an agreement can be implied from 

their conduct, there is no basis to find such an agreement.  As a result, the default rule is 

consistent with the expectations of the parties and facilitates the exit of the partner and 

acquisition of its share of the partnership assets through winding-up.  This rule is rational, 

as it enables partners to contract out of its provisions, but provides an effective means of 

facilitating the payment of debts and distribution of partnership assets among the partners 

in the event they have not contracted for continuation.  

 

[57] One concern with changing the default rule is that the departing partner may be 

prejudiced by the change. In the UK, this concern was raised by the Chancery Bar 

Association, and the Law Reform Committee of the General Council of the Bar.101    

 

[58] The Law Commission recognized that replacing the default rule would necessitate 

the enactment of additional rules to govern the rights of departing partners including a 

new set of rules setting out a mechanism and timetable for a partner to withdraw and for 

the other partners to respond to the withdrawal.102  These rules would be very important 

and provide for the ability of the departing partner to seek appropriate relief from the 

court in the event of significant valuation or distribution disagreements.    

 

[59] A concern was also raised that many individuals operating in ‘inadvertent 

partnerships’ (unaware their business relationship is one of partnership) would not be 

aware of the default regime, particularly in relation to the timing of the break-up 

provisions proposed in the new Act, and would consistently find themselves in 

contravention of the legislation.103    
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[60] The Law Commission considered this issue but responded that in most cases, 

inadvertent partnerships would be partnerships composed of two persons, which 

partnerships would break-up upon the departure of the one of the partners in any event 

and the new ‘continuation’ default rule would not apply.104  Second, under current rules, 

unaware partners conduct themselves in violation of existing default rules and it falls to 

the court to look to the parties conduct to determine what was intended by the partners’ 

acts, particularly in relation to the requirement of giving notice of dissolution in 

partnership where they are not for a fixed term.  The role of the court to work through 

these situations would continue if the default rule was changed.105  Third, in the case of 

an inadvertent partnership, the courts will likely be able to infer from the conduct of the 

parties whether they intended to contract out of the new default continuity regime and 

order the winding-up of the partnership business.106 Fourth, the Commission believes that 

their role is to create a regime to address the interests of persons who know that they are 

in partnership and need a workable and efficient default regime to govern their 

relationship as well as consider the impact on inadvertent partnerships.107  As a result, 

they were not convinced that the concern was important enough to change their 

recommendation.  

 

 b. Liability of Old and New Partnerships for Existing Obligations  

 

[61] One of the benefits of entity status being granted to a partnership is that the 

partnership would continue to be bound by third-party contracts even after a change in 

composition of the partnership.  Under the current regime, during a technical dissolution, 

the old partnership dissolves and new partnership is created and carries on the partnership 

business.  However, contracts formed between the old partnership and third parties would 

be binding on the old partners, but not on the new partners without mutual consent to an 

assignment of rights and liabilities.108 In many cases, this is achieved expressly through 

agreement between the old and new partners of the partnership to acquire the rights and 

liabilities of the business and indemnify former partners.   

 

[62] Under a ‘continuity’ default regime, the partnership entity would be bound by the 

existing contractual obligations.  A regime that entitled departing partners to a buy-out of 
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their interest from the partnership would have to determine a point in time when 

liabilities cease for old partners and when they exist for new partners.   

 

 c. Assignment of Third-Party Contracts  

 

[63] During a technical dissolution, where a new partnership is formed and carries on 

the partnership business, in order for existing contracts to be binding on the new firm, 

third-parties must consent to the assignment of those rights and a release from liability of 

the old firm.  Under current practice, the consent by third-parties is either expressly 

provided for in the contract or, more often, implied from conduct.   With entity status, a 

partnership would enter into a contract and a change in composition of the partners would 

not alter the parties to the contract.   

 

[64] It is unlikely that the change in partnership status would provide more protection 

to third-party creditors of the corporation.  Under the existing regime, dissolution does 

not reduce the liability of a partner for existing debts or obligations.109  It also requires 

partners to give notice to third-parties dealing with the firm of their departure to prevent 

further liability from accruing.110  This notice provides information to third-parties about 

the composition of the firm which will enable them to make decisions about their 

contractual relationship with the firm (such as continuing to supply goods and services to 

the firm or  contracting for additional security).  The ability of a partner to insist on the 

winding-up of the partnership business upon dissolution also protects third-parties as the 

claims of partnership creditors must first be satisfied prior to partnership assets being 

distributed.111   

 

[65] With continuity of the entity, no new partnership will be formed and the 

partnership will continue to be bound by the existing contracts.  While the effect of this 

may be neutral in terms of whether it poses greater risks to third-parties dealing with the 

firm, the impact of notice (or no notice) upon a change in partners of the partnership 

should be considered.112   
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[66] In this context, the status of a continuing guarantee should also be reviewed.  The 

partnership as an entity would continue to exist and there would not be a principled 

reason for the continuing guarantee to terminate.  Rather, it would be policy decision as 

to whether to retain the current rule.  The Law Commission has recommended that the 

rule not be re-enacted because the terms of the guarantee usually determine the extent to 

which the obligation will continue after a change in composition of the partnership and a 

change in composition of the partnership was not perceived to alter the risk to the 

guarantor.113 

 

 d. Should the ‘Winding-up’ Default Rule be Changed?  

 

[67] Under the current system, dissolution arises upon death, retirement, bankruptcy, 

notice or expiration of the agreement.  As partnership is contractually based, dissolution 

marks the end of the mutual consent to be bound together in the partnership relationship.  

It also brings about the end of the actual agency relationship between the partners.  The 

default rules pertaining to partners’ rights and obligations during winding-up, however, 

are necessary to protect third-parties dealing with the partnership and to facilitate the 

winding-up process.   

 

[68] With a change to entity status, unless the legislation provides otherwise, there is 

no requirement that partners would be agents of one another.  As an entity, the 

partnership would be primarily liable to creditors of the partnership and would have to 

continue to exist until debts and other liabilities were satisfied.   

 

[69] There does not appear to be a compelling reason to change the default rule.  This 

is because there are no obvious benefits for third-parties contracting with the partnership 

or for partners (existing or remaining) that are not already solved through the application 

of contract law principles. In the vast majority of cases, a partnership agreement has 

defined the circumstances for continuity of the partnership and for dissolution and 

winding-up.  In the case of a technical dissolution, courts imply assignment of contractual 

rights by reference to parties conduct.   The obvious benefit the current rule provides is 

greater protection to the departing partner.   Even in the absence of a prior agreement, the 
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partners may reach an agreement on valuation and buyout after dissolution, such that the 

default rule will not apply in the vast majority of cases.   

 

2. Termination and Winding-up of the Partnership: A Change in Process 

 

[70] The Law Commission has recommended that if a partnership is to be granted 

separate entity status, the partnership would continue to exist until the partnership 

business is wound-up.114  The proposal is for a three step process, with the first step 

referred to as the ‘break-up’ of the partnership, the second step the process of winding-up 

the partnership and the third step, the termination of the partnership on completion of 

winding-up.  This final stage would be ‘dissolution’.115  

 

[71] In the RUPA, the term ‘dissolution’ continues to be used to describe the 

commencement of the winding-up process.116  This has been the subject to criticism since 

it was adopted.117   The Law Commission has recommended the retention of the term 

‘dissolution’, but has proposed that it be used to refer to the termination of the partnership 

rather than the commencement of the winding-up process.  The reason for this change is 

because dissolution suitably describes the final termination of the partnership entity, and 

because it is consistent with the use of the term in the corporate law context.118  

 

[72] The Law Commission has further recommended that if the partnership is reduced 

to a single individual, break-up of the partnership would occur and there would not be a 

‘grace’ period granted to the individual to find a new partner for the purpose of carrying 

on the business.119 However, the partnership would not terminate immediately, but 

continue to exist during the winding-up process.120  

 

[73] The Law Commission has further recommended that during the break-up and 

winding-up stages of a partnership, the partners do not cease being partners.  As a result, 

liabilities and obligations continue until winding-up is complete and the partnership is 

terminated.121  
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[74] Under existing law, dissolution marks the end of the actual agency relationship 

between the partners. Accordingly, dissolution of the partnership followed by winding-up 

of the partnership business is in accordance with the aggregate status of partnerships.  If a 

partnership has separate entity status, it is consistent with the entity concept to provide 

for the continued existence of the entity until the claims of third-party creditors are 

satisfied.  As a result, dissolution of the partnership must be preceded by a winding-up of 

the business, in the same manner as a corporate winding-up and dissolution.  

 

[75] The important decision, therefore, is not whether to change the order of 

dissolution and winding-up or change the use of the ‘dissolution’ terminology, but rather 

whether to grant entity status to the partnership or retain its aggregate status.  Once that 

determination is made, then the processes may be properly ordered and defined.   

 

 a. Should Continuity be the Motivation for Reform?  

 

[76] It is not apparent whether ensuring continuity of ‘at will’ partnerships should be a 

motivating force behind partnership reform.  While continuity has been adopted as a 

principle by the Law Commission, it is not clear whether lack of continuity has been 

problematic in Canada.  Most sophisticated partnerships are governed by partnership 

agreements which will provide for continuity in certain circumstances and specify the 

financial and other entitlements of a departing partner.  In smaller, less formal 

partnerships or inadvertent partnerships, it is unlikely that individuals jointly engaging in 

a business enterprise would intend that the business should be carried on in the event the 

partners leave the firm.  However, the ability to arrive at an agreement after dissolution of 

the partnership, places this decision in the hands of the parties.   

 

[77] The continuity of the partnership was an important objective to be achieved by the 

UK Law Commission when it drafted its recommendations for reform of partnership law. 

The decision to grant partnerships’ entity status allows for this objective to be achieved.  

In the Canadian context, is continuity of ‘at will’ partnerships an important objective?  

 

 

 



REFORM OF GENERAL PARTNERSHIP LAW: 
THE AGGREGATE VERSUS ENTITY DEBATE 

 

 26 

3. Property Ownership  

 

[78] The Law Commission proposal to grant entity status to a partnership attempts to 

solve problems associated with the inability of a partnership to hold title to property, 

including land, in its own name. 122 

 

[79] Granting partnerships entity status would allow registration of title in land 

registries in the business name of the partnership.  This would provide judgment creditors 

with judgments against the firm or judgment creditors with judgments against private 

partners to better identify which property is subject to seizure and/or whether property 

would be subject to a charging order only.  In the case of personal property, this issue has 

already been solved in the context of the registry system which allows for registration and 

enforcement of interests in the business name of the partnership.   

 

[80] Entity status would solve the problems associated with requiring a transfer of title 

on the change in the composition of the partners.  However, in practice this problem has 

been solved by partnerships that intend to continue after change in partnership 

composition utilizing corporations for the purpose of holding title to real property.  

 

[81] Granting entity status to a partnership will not solve the problems associated with 

attempting to clearly distinguish partnership property from separate property of the 

partners.  This may be important in the context of a winding-up of a partnership business 

upon dissolution, particularly if there is no express agreement evidencing the partners’ 

intention in this regard.   However, if partnerships were granted entity status, legislative 

amendments would have to be included to clarify whether partnership property that is 

contributed to the partnership by a partner, but held in a partners name, or property 

acquired by one or more of the partners, would be deemed to be partnership property.   

 

[82] The Law Commission proposal has recommended that in the case where a partner 

contributes property to the partnership but continues to hold it in his personal name, such 

property would be deemed to be held in trust for the partnership.123  It also recommends a 

rule that if property is acquired by one of more of the partners for the partnership, the 
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partnership should be deemed to be held in trust for the partnership.124   Such provisions 

would adapt the current legislation to entity status.   It has also recommended re-acting a 

rebuttable presumption that, absent agreement to the contrary, property acquired with 

partnership funds would be partnership property.125  

 

[83] RUPA also provides for partnership property ownership by the partnership entity 

rather than the individual partners.126  When property is acquired in the name of the 

partnership, or when the partnership’s name is referenced in the instrument transferring 

title or is purchased using partnership funds.127  Property acquired in the name of one or 

more of the partners, without reference to the partnership, is presumed to be separate 

property, even if used for partnership purposes.128  

 

[84] Problems associated with property ownership and registration in Canada may be 

sufficient to motivate a change in partnership from aggregate to entity status.   

Alternatively, changes to the registry systems may mitigate problems.  As a result, further 

consultation with the appropriate interest groups should be undertaken to determine 

whether such problems exist.  If so, the next step would be to consider the most 

appropriate reforms to rectify those deficiencies.   

 

IV. ADDITIONAL IMPACTS OF REFORM 

 

1. Tax Treatment Considerations   

 

[85] The tax treatment of business entities is a significant consideration to be taken 

into account when deciding what form of business association to utilize when 

undertaking a business venture. Whether a partnership is taxed at the ‘entity’ level of the 

partnership or at the level of the individual partners is an important consideration. 

 

[86] In Canada, a partnership is not taxed as a separate legal entity and does pay tax on 

its income at the entity level.  It may, however, be required to file an informational return 

setting out various elections made by the partners.129  However, a partnership’s taxable 

income is calculated ‘as if’ it were a separate legal person.  Income or losses, the capital 

cost allowance and various reserves are claimed by the partnership, which deducts 
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employee wages and is responsible for source deductions.  The net income or losses are 

then allocated to the partners and taxed at the level of the partners. Investment tax credits, 

resource expenditures and charitable donations are also allocated and deducted by the 

partners.  

 

[87] The ability of partnership losses to flow through to an individual partner’s income 

tax return is viewed as a benefit for many business ventures.  Generally, the computation 

of partnership income is the same as computing income for other business organizations, 

such as proprietorships and corporations.  Section 96 of the Act, however, provides some 

special adjustments for the income of partnerships.   

 

[88] In contrast, corporate income is taxed that the entity level, with shareholders 

being taxed on the dividends received.130  This has been characterized as ‘double 

taxation’ by some commentators, and regularly criticized.131   The popularity of business 

income trusts as an investment vehicle is due, almost entirely, to the ability to achieve 

more favourable tax treatment on income than is available either through the use of a 

partnership, or through the creation of a corporation.  Current consultations by the federal 

government on the taxation of flow-through entities should be watched to determine any 

implications it may have on changes in tax treatment to be afforded to limited 

partnerships or to income trusts.132       

 

[89] In the United States, there are two possible tax treatments for partnerships.  A 

partnership with 100 or more partners can elect to be taxed at the partnership level 

(termed an electing large partnership).133  Any partnership with less than 100 partners or 

a partnership with 100 or more partners that has not elected to be taxed at the entity level 

is taxed at the aggregate level with profits and losses passing through to the general 

partners.134   It should be noted that the deductions available when taxed at the entity 

level or the individual partner level differ significantly.135 This is a significant difference 

from Canadian law where there is no ability to elect to be taxed at the entity level.     
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[90] Partnerships are entitled to file an informational return with the IRS setting out 

the distributive amount of tax income, and illustrate the income, deductions and other 

information about the partnership that is requested. 

 

[91] In the Internal Revenue Code, all existing partnerships are considered as 

continuing, unless they are terminated.136  Termination occurring only if no part of the 

business, financial operation, or venture of the partnership continues to be carried on by 

any of the partners in partnership, or within a year there is a sale or exchange of 50% of 

more of the total interest in partnership capital and profits.137   

 

[92] In the UK, the income tax system has undergone significant changes since the 

1990s.   Historically, partnerships were taxed at the level of the partnership, with the tax 

liability being a debt of the partnership and each partner being jointly liable for the 

debt.138  With the most recent amendments to the ITCA, unless the contrary intention 

appears, a partnership is not treated as an entity for tax purposes and the profits and 

losses of the partnership flow through to the individual partners with each partner being 

personally liable for tax only on his share.139   For capital gains purposes, however, the 

partnership form is disregarded with all dealings of partnership property being treated as 

dealings by individual partners.140  This differs from Canadian law where capital gains or 

losses are calculated at the partnership level for the purposes of determining the total net 

income of the partnership, the share of which flows through to the partner level.  

 

[93] The Law Commission Report makes it clear that in the event the reforms to 

partnership law are adopted, it will rely on a statement authorized for publication by 

Inland Revenue (the UK equivalent of the Canada Revenue Agency) committing itself 

“to bring forward any tax legislation necessary to maintain the present policy of generally 

treating partnerships as transparent for tax purposes.”141  

 

[94] If a decision is made to change partnership from an aggregate of its partners to an 

entity, the tax policy applicable to partnerships would have to be negotiated with the 

federal and provincial governments.  As the ability to flow through losses to individual 

partners is a particularly attractive feature of the partnership form, it is most likely that 

industry would not want to lose such an important taxation feature.  In both the US and 
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UK, this feature appears to have been retained although it is not clear whether there is a 

principled rationale for such retention, or whether it has been retained due to political 

pressure.  In any event, if such a change is proposed, work will have to be done with 

taxation authorities to work out the implications of such a change.    

 

2. Agency and Personal Liability for Partnership Obligations  

 

[95] In both the UK and Canada, a partner is an agent of the other partners and an 

agent of the firm. A partner acting within the scope of his actual authority will bind both 

the firm and the partners. Even if the actual authority of a partner is revoked, the partner 

will still bind the firm and the partners if he has apparent authority to act and the third 

party dealing with the partner had no knowledge of the revocation of actual authority.   

 

[96] The existence of agency duties between partners is due to the fact that a 

partnership does not have a separate legal personality.  As such, the partnership cannot be 

a ‘principal’.  An aggregate of partners, however, must have a method available to enter 

into contracts on behalf of the business enterprise that would bind all partners to the risks 

and rewards of the contract.  This is achieve through contracts of agency, with each 

partner being an agent of one another, and each act of the partner undertaken with the 

authority of the other partners or in the ordinary course of business, being binding on the 

co-agents.  

 

[97] The decision to continue the agency relationship between partners with the 

granting of entity status to a partnership would be a question of policy and not an 

application of legal principle. This is because with entity status, the partners do not stand 

in the same relationship to one another.  Conceptually, the separate entity of the 

partnership would provide a solid rationale for partners acting on behalf of the 

partnership, to bind the partnership entity and for primary liability to rest with the entity.   

 

[98] In Canada, limited liability currently exists for shareholders of corporations.142  In 

limited partnerships, limited partners have been granted limited liability status,143 and in 

several jurisdictions, the unit-holders in income trusts have been granted limited 
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liability.144  It is probable that with a change to entity status, there would be political 

pressure to grant partners limited liability status as a default rule, similar to that provided 

to shareholders of a corporation.  

 

[99] Under RUPA, partners are agents of the partnership.145 The liability of a partner 

for partnership obligations is continued under the RUPA,146 but the Act requires creditors 

to first exhaust remedies against the partnership before executing against the separate 

assets of the partners.147    

 

[100] The Law Commission Report also recommends that a partner is made an agent of 

the partnership entity and not the partners.148  However, this recommendation was not 

unanimously received.  Inland Revenue suggested that the basis for the tax treatment of 

partnerships was premised on mutual agency.149  Another consultant observed that the 

agency relationship between partners reflected the collective and several liability of 

partners for partnership debts.150   

 

[101] Under current law, partners are jointly and severally liable for the obligations of 

the partnership.151 Creditors of the partnership are also able to recover a partnership debt 

by enforcement against a partner’s assets without having to first enforce against and 

exhaust the assets of the partnership.  A partner that satisfies a partnership liability is 

entitled to be indemnified by the partnership,152or receive contribution from its other 

partners.153   The legislation also grants priority to the private creditors of a deceased 

partner, allowing for prior payment of the deceased partner’s private debts over payment 

from the estate of partnership debts.154  

 

[102] The Law Commission Report has proposed that each partner would continue to be 

liable for obligations of the partnership and that such liability would be joint and 

several.155 The Law Commission’s has also recommended the continuance of unlimited 

liability for all general partners of a partnership.156 However, in contrast to RUPA, a 

creditor would not be required to exhaust remedies against the firm prior to enforcing 

claims against the property of partners, provided that the partnership creditor had 

properly established the existence and amount of the firm’s liability in the proceedings.  

If a partner pays the debt, he would be entitled to indemnity from the partnership, or 
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contribution from the other partners.  However, if the creditors’ claim was successfully 

enforced against partnership assets, the partnership would not be entitled to claim 

contribution or indemnity from the partnership.   

 

[103] Under current partnership law, partners are liable for partnership obligations 

because of the agency relationship between the partners.  With a separate legal 

personality, the partnership entity would be bound by acts of its agents, but it would be a 

policy decision whether to make the partners agents of one another and whether to make 

partners liable for the obligations of the entity.  The Law Commission and RUPA have 

made that policy choice and continue to make partners liable for the obligations of the 

partnership, even though the partners are no longer agents of each other.    

 
 

3. Duties of Good Faith and Fiduciary Duties  

 

[104] Partners are fiduciaries of one another.  The duty to act in good faith is an incident 

of the agency relationship between the partners.  The duty to account for personal profit 

made using partnership property without the consent of the partners, and the duty to 

disgorge profits acquired by a partner engaging in a competing business without the 

consent of the partners are an expression of the fiduciary duty.  With a change from 

aggregate to entity status, the question arises as to whether these duties will continue to 

be owed to the other partners or to the partnership.  

 

[105] The Law Commission has recommended that the duty of good faith should 

continue to be owed to the partners, but that other duties, such as the duty to account for 

profits and not compete with the partnership would be owed to the partnership.157   

 

[106] The RUPA has provided default rules expressing that certain fiduciary duties will 

be owed to the partnership158 and good faith and fair dealing obligations will be owed to 

the partners.159   However, RUPA also grants partners the ability to contract around the 

strict application of these duties.160  
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[107] If a partnership were granted entity status, the fiduciary duties should be owed to 

the partnership as an entity.  Fiduciary duties arise when one party grants to another party 

the access to their assets for a limited purpose.  In the trust context, a trustee owes a 

fiduciary duty to the beneficiary of the estate, as the trustee has been granted access to 

those assets for the purpose of benefiting the beneficiary not for the purpose of benefiting 

himself.  If a partnership were granted entity status, access to the partnership property 

would be granted to partners for the purpose of benefiting the partnership.  Defection 

from that purpose without the consent of the partnership would result in a breach of the 

duty.   

 

[108] As with any duties owed, an important issue to be resolved should be whether or 

not by agreement, the parties can contract out of the fiduciary duties or good faith duties.  

The Law Commission has recommended making the duty of good faith mandatory, with 

the other duties default to the extent that contracting-out would not violate the duty of 

good faith.161   This is consistent with the approach taken in RUPA.   

 

4. Consistency of Partnership Law in Canada   

 

[109] The provinces currently enjoy a high degree of uniformity in general partnership 

law. This means limited regulatory competition between jurisdictions.   There is the 

possibility for increased regulatory competition if some jurisdictions decide to grant 

partnerships entity status and others retain the aggregate approach to partnership.  

Furthermore, the duty and liability regimes applicable to partners of the entities could 

differ between jurisdictions depending on the policy choices of the provinces.   

 

[110] Are the benefits of our current uniform system sufficient to outweigh any benefits 

that may arise from reforming partnership law?  If there was a decision to embark on a 

reform project, is there a consensus on which approach to take?  Unless it is agreed that 

regulatory competition is preferred to uniformity, it is preferable for general partnerships 

to be accorded similar treatment.     
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5. Freedom of Contract  

 

[111] The current partnership legislation allows for freedom of contract in the 

partnership relationship. For certain issues related to dissolution and continuity, parties 

already have the freedom to contract for the terms they wish to govern their relationship.  

The current default rules contained in the legislation are premised on contract and agency 

principles.  In light of the ability to contract out of the default rules, it would not appear 

necessary to alter those rules, unless the conceptual framework of partnership was 

altered.  

 

6. Existence of other Forms of Business Association   

 

[112] The most significant issue is whether a partnership should continue to be an 

aggregate of its partners or treated as a separate entity.  Currently, there are a number of 

existing forms of business organization available to choose from, each with its unique 

entity or aggregate status, tax treatment, and liability structure.  For example, business 

corporations, non-profit corporations and unlimited liability corporations have legal 

personalities separate from their shareholders.  Business trusts and limited partnerships 

have flow-through tax treatment and limited liability options.  Has the lack of a separate 

legal personality for partnerships resulted in significant problems for persons operating in 

partnership?  Is the only motivation for reform to create a corporate-like entity with the 

tax consequences of a partnership? Alternatively, are there real problems with the ability 

of the partners to effectively operate businesses that can only be resolved through 

significant reform of partnership law?  

 

V. CONCLUSION:  FUTURE CONSULTATIONS  

 

[113] This paper has sought to highlight and consider the most significant reforms and 

proposals for reform that have arising from the US and the UK in recent years.  The most 

significant issue is whether a partnership should retain its aggregate status, or acquire a 

separate legal entity.  The current aggregate system of partnership has applied contract 

and agency principles to create a rationale system of default rules while retaining the 
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ability of partners to contract out of their various applications.   In this context, one must 

identify the problems with the current system that would justify change before blindly 

following either the US or UK reforms.  The desire to provide continuity of ‘at will’ 

partnerships, does not, in my opinion, justify such drastic reform.  However, whether the 

inability to hold title to property in the name of the partnership and the inability to 

register such ownership in land titles registry systems, is sufficiently problematic to 

justify granting entity status to partnerships must be considered.   

 

[114] Future consideration of partnership reform could focus on whether Canadian law 

should grant entity status to partnerships.  Consultations similar to those conducted by 

NCCUSL and the Law Commission could be undertaken.  However, in such a process, 

the political pressure of industry lobby groups should be anticipated.   

 

[115] A second option would be to undertake more discrete inquiries particularly in 

relation to the issue of holding title to property.  Provinces could consult with their 

respective land titles registries to determine if ownership and registration problems are 

prevalent before embarking on larger scale consultations.   

 

[116] The federal government should also be consulted to determine whether the tax 

treatment of a partnership would change if it were granted entity status.  This consultation 

is likely the single most important variable in the context of significant reform.  

 

[117] If it is decided to retain the aggregate status of partnership, a project focused on 

updating the antiquated language of the existing legislation could still be undertaken as a 

project by the Uniform Law Conference of Canada.    
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