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Charter costs orders and civil Charter damages against the Crown

INTRODUCTION

[1] At the 2015 meeting of the Uniform Law Conference of Canada, Alberta introduced a
resolution calling for a working group to monitor the development of the case law surrounding
the award of costs or damages against the Crown arising from criminal prosecutions.® While the
direct impetus behind the resolution was the decision of the Supreme Court of Canada in Henry v
BC, the intent of the resolution was to capture the state of the law relating to both Charter costs
awards in the criminal law context, and civil damages pursuant to section 24(1) of the Charter in
that context.

[2] This report provides an overview of the state of the law in both the criminal and civil
context. We recognize that it is more than a little presumptuous for a Criminal Section working
group to attempt to summarize the state of the civil law. The summary of this aspect of the law
is, of necessity, very general. As noted in the resolution giving rise to the working group, it is
hoped that this topic may be considered for a joint working group, where participation by the
Civil Section would remedy that shortcoming.

COSTS IN CRIMINAL LAW
General Principles

[3] The restrictive approach to costs in criminal prosecutions reaches back as far as
Blackstone:

The King (and any person suing to his use) shall neither pay, nor receive
costs; for . .. as it is his prerogative not to pay them to a subject, so it is
beneath his dignity to receive them.?

[4] A more contemporary restatement of this principle is based on the unique role of the
Crown as bringing litigation in the public interest, rather than on the basis of an individual
grievance.® This principle was summarized by the Alberta Court of Appeal as follows:

While costs may be awarded against the Crown in the exercise of the
Court’s general jurisdiction, the clear rule has been that such costs will
only be awarded where there has been serious misconduct on the part of the
Crown. The reasons for limiting costs are that the Crown is not an ordinary
litigant, does not win or lose criminal cases, and conducts prosecutions and
makes decisions respecting prosecutions in the public interest. In the

1 Alberta-2015-01, available online at http://ulcc.ca/images/stories/2015 pdf en/2015ulcc0002.pdf.

2 Blackstone’s Commentaries on the Laws of England, 7th ed., Vol. I11, p. 400, as cited in Canadian Criminal
Procedure, R. E. Salhany, ch. 6.5020.

3 Berry v. British Transport Commission, [1961] 3 All E.R. 65.
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absence of proof of misconduct, an award of costs against the Crown would
be a harsh penalty for a Crown officer carrying out such public duties.*

Statutory Authority

[5] The Criminal Code was initially similarly restrictive, providing only for costs against an
accused upon conviction for treason or any indictable offense. Costs could also be awarded
against a private prosecutor in an unsuccessful prosecution for defamatory libel. Amendments in
1955 remove the power to award costs against the accused, but the power to award costs in an
unsuccessful prosecution for defamatory libel was retained.®

[6] Modest statutory authority for the award of costs remains in the following five sections of
the Criminal Code: ®

a. S.601(5) (costs for amendment necessitated by a prejudicial variance, error or
omission, in particulars),

b. s. 751 (costs against the unsuccessful party in a prosecution for defamatory libel),

c. 5.803(4) (costs for dismissal of summary prosecution where prosecutor does not
appear),

d. s.809(1) (costs against either party in a summary conviction proceeding)

e. ss.826-7,834(1)(b), and 839(3)(costs in summary conviction appeal matters).
THE CASE LAW
Jurisdiction to Award Costs

[7] The jurisdiction of superior courts to award costs against the Crown as a manifestation of
the inherent jurisdiction of those courts is well established. The advent of the Charter and the
availability of remedies pursuant to section 24(1) simply expanded the scope of that power.’

4R v Robinson 1999 ABCA 367 at para 29 [Robinson]. See also R v Brown, 2009 ONCA 633 at paras 16-9, Rv
Ciarnirllo 2006 CarswellOnt 5162 at paras 31-3 (On. CA), leave denied 2007 CarswellOnt 639 (SCC), Rv A. K.
2016 NLCA 23 at paras 22-26 (NL. CA).

5 Canadian Criminal Procedure, supra note 2 at 6.5030.

& These references do not include sections which permit the award of costs against the Attorney General in favor of
third parties or others who have been the subject of search warrants or other investigative procedures. See for
example ss. 462.32(6), 462.33(7). Other anomalous provisions, such as s.708(2) (regarding process service costs
against an accused convicted of contempt), s. 714.7 (costs arising from the use of technology for remote appearance
of witnesses) or the provisions addressing costs for the enforcement of sentencing related orders in ss. 734.6, s.
772(2) (costs associated with certain writs are not addressed). Costs awards are specifically prohibited in the context
of indictable appeals by virtue of section 683(3).

"R v Pawlowski 1993 Canlii3378 (On.CA), leave denied, September 23, 1993 [Pawlowski], Robinson, supra note 4
at para 29, Ontario v 974649, infra at para 80.
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[8] The jurisdiction of provincial or other statutory courts to award costs pursuant to the
Charter is founded only on the jurisdiction to grant a Charter remedy. However, the ability of
these courts to grant such a remedy in appropriate circumstances is well established.®

Threshold for Costs Awards

[9] Although there are some areas of uncertainty around the periphery, the core elements of
the circumstances that would justify an award of costs against the Crown require more than
simple error or good faith disagreement as to disclosure or other obligations. The Alberta Court
of Appeal described the threshold for costs as follows:

Costs should not be routinely awarded. Something more than a bona

fide disagreement as to the applicable law, or a technical, unintended or
innocent breach, whether clearly established or not, must be required.
Otherwise, the criminal courts will be inundated with applications in this
regard. We cannot ignore the fact that disclosure issues continue to occupy
much of the Courts' time and attention in criminal trials, despite the
existence of rules relating to disclosure, and often, good faith attempts on
the part of police and Crown prosecutors to discharge their duties. Some
degree of misconduct or an unacceptable degree of negligence must be
present before costs are awarded against the Crown under s. 24(1) of

the Charter.’

[10] This threshold was subsequently cited and clarified by the Supreme Court of Canada to
require a “marked and unacceptable departure from the reasonable standards expected of the
prosecution”.X® Although there have been slight variations in the language used to articulate this
threshold, Appellate courts have uniformly upheld a stringent standard for costs awards against
the Crown as a Charter remedy.!

[11] As noted above, superior courts can also award costs as a function of their inherent
jurisdiction. The test for such awards is similarly restrictive. It is summarized in the following
passage:

The inherent jurisdiction of the superior courts to award costs against the
Crown in a criminal case is to be exercised only where there was serious
misconduct on the part of the prosecution. Generally a criminal defendant is
not entitled to costs unless there is something "remarkable™ or "unique™ about

8 See for example, Ontario v 974649 Ltd. 2001 SCC 81 at paras 93-7 [Ontario], R v Pang 1994 ABCA 371.
% Robinson, supra note 4 at para 30.

10 Ontario, supra note 8 at para 87.

11 See for example, R v Brown 2009 ONCA 633 at para’s 16-20, R v Ciarnillo 2006 CarswellOnt 5162 (CA)
[Ciarnillo], leave denied 2007 CarswellOnt 639 at paras 34-6, R v Pidskalny 2012 SKCA 28 at paras 3-5.
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the case or something "oppressive" or "improper" about the conduct of the
prosecution.? (Citations Omitted)

[12]  This standard has been followed by appellate courts across the country.!® Most recently
the Ontario Court of Appeal affirmed that costs would not be a just an appropriate award for
every established breach of the Crown’s disclosure obligations. After a thorough review of the
applicable case law, including a reference to Henry v. BC in the civil context, they summarized
the threshold for costs as follows:

As the above-noted passage makes clear, inadvertent error is not enough to
justify an award of costs for breach of the disclosure obligation and costs
awards for such breaches will not be “routinely ordered in favour of
accused persons who establish Charter violations”: A costs award against
the Crown will not be an “appropriate and just remedy” under s. 24(1) of
the Charter absent a finding that the Crown’s conduct demonstrated a
“marked and unacceptable departure from the reasonable standards
expected of the prosecution”, or something that is "rare™ or "unique” that
"must at least result in something akin to an extreme hardship on the
defendant”. (Citations Omitted).*

[13] The case is also significant in affirming other factors that must be considered in
determining if the non-disclosure by the Crown satisfies this threshold. These factors include:

a. Whether the non-disclosure was inadvertent, the product of carelessness or
negligence, or deliberate.’®

b. Defence inaction in the face of a known or evident disclosure error is also a
significant factor.®

c. Findings that the non-disclosure resulted in extreme hardship require evidence.
The mere fact that costs were incurred as a result of the non-disclosure and
consequent mistrial is, in itself, insufficient to support such a finding.’

d. Itisalso a reversible error to base an award for costs against the Crown on the
failings or misconduct of the police, a witness, or other party. An award against

12 R v Bhatti 2006 BCCA 16 at para 11.

13 See for example Pawlowski, supra note 7, R v Griffin 2011 ABCA 197 at paras 25-32, R v Taylor 2008 NSCA 5
at paras 41-52, R v Tiffen 2008 ONCA 306 at paras 90-101, (appeal to the SCC Quashed)), R v A. K. 2016 NLCA
23 at paras 22-26 (NL. CA).

14 R v Singh 2016 ONCA 108 at para 38 [Singh].

15 Ibid at para 40.

16 |bid at paras 41-2, R v A.K., supra note 13 at paras 33-42 (NL.CA).

17 Singh, ibid at para 44.
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the Crown for such conduct is only available where they are a participant in that
conduct.8

[14] The Court also provided guidance on how the quantum of costs should be determined,
notwithstanding the fact that these comments were not strictly necessary to resolve the issue at
hand.*® They summarized the following 5 principles:

a.

Analogies to the civil rules much be approached with caution. Even where the
criminal rules provide for such analogies to fill gaps, such provisions must not be
interpreted as invitations to substitute the civil rules.?°

The purpose of costs awards in criminal cases serve fundamentally different
purposes. They are intended to discipline, discourage and deter flagrant and
unjustified incidents of non-disclosure. They are not intended to indemnify the
accused, although they may have that effect.?!

The role of the Crown is fundamentally different than that of a private litigant in
civil proceedings. The public nature of the duties of the Crown have a
moderating effect on costs awards against the Crown.??

The fact that costs awards in this context are not against the “losing” party, but
rather come from public funds. The fact that the award comes from public funds
also has implications both on the quantum, and must be made with due regard for
the role of governments in allocating those funds. Six factors were summarized in
adjusting a costs award to consider the public source of the funds.?

The Court provided specific guidance with respect to how the issue of Legal Aid
should be considered and addressed. The Court concluded that revealing whether
a defendant has Legal Aid does not constitute a breach of privilege.?* Second,
they concluded that the fact that a defendant was covered by Legal Aid is an
important factor in determining both whether a defendant has suffered financial
hardship and what the quantum of costs should be.?®

Examples of Costs Awards

18 |bid at para 45.
19 Ibid at para 46.

20 |bid at paras 49-50. See also R v Wetzel 2013 SKCA 143 at paras 2 and 55-6.
2L Singh, ibid at paras 53-5.
22 |bid at paras 54-5.

2 |bid at para 57.

24 |bid at paras 59-63.
%5 |bid at paras 64-8.
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[15] There are several examples of costs awards arising from Charter breaches. Many of these
cases arise from disclosure breaches or issues.?® Other examples include where the rights of third
parties may have been violated through search warrants or production orders, or proceedings
delayed because of a lack of capacity to obtain timely forensic reports.?’

[16] The Ontario Court of Appeal recently upheld a significant cost award against the Crown
in the context of a forfeiture application under the Controlled Drugs and Substances Act against
third party respondents. While noting the absence of a Charter breach, the Court characterized
the conduct of the Crown as failing to consider the evidence available at the outset of the
application, pursuing a “hopeless”, “completely meritless application”, and taking an
unjustifiably hard line with all three respondents.?® This conduct, over a protracted period of
time, against third parties who were never charged was characterized as a marked and
unacceptable departure from reasonable conduct. The Court upheld an award approaching one
million dollars.?®

[17] Delay in bail hearings characterized as inordinate, inappropriate, and the product of
systemic factors may also result in costs awards against the Crown.*°

CHARTER DAMAGES AS A CIVIL REMEDY

[18] As noted at the outset of this paper, this working group arose from a resolution passed in
the Criminal Section of the Uniform Law Conference of Canada. It was contemplated that after
the initial report of the group, the Civil Section of the Conference would be contacted to
determine if there was an interest in that section participating in this work.

[19] Asaresult, the observations of the working group on the award of civil damages against
the Crown as a Charter remedy are tentative observations regarding the development of the law
in this area. The impetus for the resolution arose from the decision of the Supreme Court of
Canada in Henry v. British Columbia, and the revised test articulated by the Court for damages
arising from intentional non-disclosure.

[20] The Criminal Section was interested in both the direct impact and evolution of this
decision on damages against the Crown. Obviously, the civil law ramifications of this decision
would need to be assessed by those with expertise in that area.

% See for example Ontario, supra note 8 at paras 1-4 and 7, R v Cameron 2006 CarswellOnt 2987 at paras 9-19, R v
Sweeney 2003 MBCA 127 at paras 44-56, R v S.E.L. 2013 ABCA 45 at paras 1-6, 29.

27 Ciarnillo, supra note 11 at paras 37-44.

28 R v Fercan Developments Ltd., 2016 ONCA 269 at paras 96-113 and125-9 [Fercan].

29 |bid at paras 1-2 and 146-7.

30 R v Brown 2009 ONCA 633 at paras 18-27, R v Zarinchang 2010 ONCA 286 (Ont. CA) at paras 68-73.
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The following brief overview might therefore be better thought of as an introduction to
this area of the law, and an invitation, to the Civil Section to provide the needed perspective and
expertise to more appropriately analyze this area of the law.

Charter damages as opposed to costs against the Crown may be awarded as a remedy
pursuant to s. 24(1) in the course of a civil action where the following criteria have been met:

a. A Charter breach must be established in the context of a civil action.3! It should

be noted that these actions for “public law damages” are distinct from other
claims. The state is collectively liable for the breaches, rather than individual state
actors.?

Damages must be functionally appropriate. That is, they must further the
objectives of the Charter either through the objectives of compensation,
vindication, or deterrence.®

Countervailing factors must be considered. In this unique context of constitutional
damages against the state, once a claimant has established the “basic
functionality” of Charter damages the burden then shifts to the Crown to establish
that other available remedies (for example, a concurrent tort action, or the
availability of another effective remedy such as a declaration) would be adequate
in the circumstances.3* A further countervailing factor is whether the award would
give rise to “good governance concerns”, either because a minimum level of
gravity has not been established, or because the award of damages would impinge
on functions that only the state can perform. Such functions include policy
making, or the proper enforcement of a law that was valid at the time of the
impugned state action. The list of governance factors is not closed.®®

In Henry, the court again considered the context of “good governance” factors in
the particular context of disclosure. The court acknowledged the validity of the
concern over prosecutors routinely entangled in civil suits and “defensive
litigation” by prosecutors. Such litigation would not only deflect prosecutors from
their proper public purpose, but result in conduct of criminal prosecutions with
inordinate emphasis on the civil liability consequences that they or their
governments might face.® These concerns necessitated the establishment of a
higher threshold for damages in this context that will be described below.

3L Ward v Vancouver 2010 SCC 27 at para’s 4 and 23 [Ward].

%2 |bid at para 22, Henry v. British Columbia 2015 SCC 24 at para 80 [Henry].
33 Ward, supra note 31 at paras 25-31.

34 Ibid at paras 33-8.

% Ibid at paras 39-45.

36 Henry, supra note 32 at paras 40-41 and 70-81.
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At this time it is not clear whether this higher threshold will effectively address
these good governance concerns. For example, the majority noted that the effect
of a court ruling on disclosure, even if erroneous, would insulate the Crown from
a civil damages claim for non-disclosure.3” That may prompt a prosecutor to seek
such a ruling even where the material in question would not appear to fall within
the scope of the constitutional obligation to disclose. As described below, such
caution may be warranted, particularly where the impugned decisions are based
on actual or imputed knowledge of materiality or relevance or that the prosecution
ought to have obtained the information in question.*® Determination of such
factors is context sensitive, and may change as a prosecution progresses.
Disclosure decisions are also impacted by many other factors, many of which are
not within the direct control or knowledge of the prosecuting Crown.*°

d. The quantum of damages must be determined. Determinations of quantum will
involve consideration of both pecuniary and non-pecuniary losses, the seriousness
of the state conduct and corresponding breach, and the impact of a large award
diverting funds for public programs or benefits to a single individual.*

[23] Inthe context of non-disclosure the Supreme Court effectively established a new basis
for constitutional damages against the Crown where the following elements relating to non-
disclosure have been established:

a. The Crown must intentionally withhold or fail to obtain and disclose relevant and
material information.

b. That the Crown knew or would reasonably be expected to know that withholding
or not obtaining the information would likely impair the right to make full answer
and defence.*? The usual principles for establishing intent, including the inference
that natural and probable consequences are intended apply. As a result, the
evidentiary burden is not high.*®

c. That the failure to disclose resulted in a breach of the right to make full answer
and defence. This would exclude technical or minor failures to disclose that do
not impair the right to full answer and defence.** Even where a violation of the
right to make full answer and defence has been established, not all violations

37 Ibid at para 90.

% |bid at paras 84 and 86.

% Ibid at paras 60-61.

40 Ibid at paras 92-3.

4l Ward, supra note 31 at paras 46-57.

42 Henry, supra note 32 at paras 31 and 82-84.

43 |bid at paras 84-86.

4 Ibid at para 70. See for example R v Dixon [1998] 1 SCR 244 at paras 29-34 and 41-56.
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warrant an award of Charter damages as a remedy.* In this regard, it appears that
the majority may be attempting to mirror some aspects of the standard for costs
described earlier — not every technical fault or good faith error may give rise to a
claim for costs or damages.

d. That the breach of the right to full answer and defence caused legally recognized
harm. Wrongful conviction or incarceration arising from non-disclosure clearly
and easily satisfies this threshold. The resulting damage awards would be very
large.*® Similarly, if the failure to disclose delayed the resolution or withdrawal of
the case, that period of delay may arguably give rise to compensable damages.*’

[24] The Court expressly noted that other “good governance” arguments could be raised by
the Crown on a case by case basis.*® They also noted that this new test was expressly restricted to
cases of non-disclosure.*® The contextual factors that may apply with respect to any other breach
will involve different considerations that will need to be resolved in other cases.

[25] Subsequent cases shed some light on the interpretation and application of these factors.
The most obvious of these is the trial decision in Henry itself, released in June 2016.>° That case
illustrates the high threshold of misconduct required to sustain a claim for damages, as well as
the magnitude of those damages where that misconduct results in wrongful conviction and
incarceration.

[26] The trial judge made several key findings of fact in ultimately awarding total damages
under several different headings totaling just over $8 million dollars.® The key findings are
summarized as follows:

473 In summary, | make the following findings:

a) Mr. Henry's allegation that Crown Counsel breached his Charter rights by
applying to dismiss his conviction and sentence appeals for want of prosecution at
too early a stage without properly advising the Court of Appeal of certain matters
is dismissed.

b) However, Crown Counsel failed in its duty of disclosure to Mr. Henry by
intentionally withholding from him relevant information that the Crown had in its
possession prior to his 1983 trial.

% |bid at paras 68-9.

%6 |bid at para’s 95-8.

47 |bid at para 96, Phillion v Ontario 2014 ONCA 567 at paras 1-9, 36-9, leave denied at 2015 Canlii 7332.

8 Henry, supra note 32 at para 83.

49 |bid at para 33.

%0 Henry v. British Columbia 2016 CarswellBC 1543, 2016 BCSC 1038 (Canlii), hereafter referred to as Henry
(Trial).

°1 Ibid at para 474.

[9]



Uniform Law Conference of Canada

c¢) Crown Counsel withheld this information despite repeated requests by Mr.
Henry and his counsel for full disclosure.

d) Crown Counsel knew or ought reasonably to have known that the information
it intentionally withheld from Mr. Henry was material to the defence, and that the
failure to disclose it would likely impinge on Mr. Henry's ability to make full
answer and defence. Much of the evidence that the Crown wrongfully withheld
was damaging to its case against Mr. Henry.

e) Crown Counsel's decisions to withhold material information from Mr. Henry
were not validated by judicial imprimatur.

f) Crown Counsel's wrongful non-disclosure seriously infringed Mr. Henry's right
to a fair trial, and demonstrates a shocking disregard for his rights under ss. 7
and 11(d) of the Charter.

g) If Mr. Henry had received the disclosure to which he was entitled, the likely
result would have been his acquittal at his 1983 trial, and certainly the avoidance
of his sentencing as dangerous offender. The Province is therefore liable for Mr.
Henry's wrongful conviction and subsequent lengthy period of incarceration.

h) Mr. Henry is not responsible in whole or in part for his losses on the basis of
contributory negligence or failure to mitigate.

1) Crown Counsel's failure to disclose the information to which Mr. Henry was
entitled negates any fault on the part of the VPD for any failings that might be
attributed to them in their investigation of the offences at issue and in their
treatment of Mr. Henry.

j) The Province has not discharged its burden of establishing fault on the part of
the Federal Crown. The evidence before me falls short of establishing that the
Federal Crown failed to conduct a meaningful review of Mr. Henry's applications
for mercy or that the Federal Crown behaved recklessly or in bad faith.

[27]  The conclusion that judicial rulings regarding disclosure made during the proceedings
against Henry did not inoculate the Crown against subsequent claims for damages as might
otherwise be the case is significant. The court concluded that the trial prosecutor misled the trial
judge regarding further requests made by Henry for disclosure, and about the nature of the
evidence known to or in the possession of the Crown at the time of those applications. As a
result, the rulings of the trial judge regarding disclosure during the course of the proceedings
against Henry did not shield the Crown.>2

[28]  The trial judge came to several conclusions regarding the quantum of damages that are
significant, including a confirmation that the Guidelines for Compensation of the Wrongfully
Convicted are not binding where the issue of breach and compensation is litigated. Further, he

%2 |bid at paras 240-46.
[10]
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determined that notwithstanding the fact that it was the actions of subsequent prosecutors to re-
open the Henry case and set aside the conviction, that appropriate action did not offset the
significant Crown misconduct that resulted in lengthy incarceration. Charter damages remained
an appropriate response to the shocking conduct that resulted in 27 years of wrongful
incarceration.>

[29] The Manitoba Court of Appeal decision in Hyra v Manitoba is also of interest.>* Hyra
had been convicted of criminal harassment. Both his conviction appeal, and subsequent
application for ministerial review of his conviction were dismissed.> He filed a Statement of
Claim against the individual prosecutor, and the Crown for negligence and for breach of his
Charter disclosure rights. The non-disclosed information was known to him and to his trial
counsel through other sources, but was never requested by his counsel at any stage of the
proceedings against him. Further, the Statement of Claim did not allege that he objected to the
non-disclosure during his trial or appeal of the criminal conviction.>®

[30] The Manitoba Court of Appeal affirmed the decision striking his Statement of Claim.
They reiterated that Henry does not permit an action against the Crown for negligence, but
creates a specific cause of action for non-disclosure with discrete requirements, none of which
were satisfied by the pleadings in this case.>” The Court also concluded that the conduct of trial
counsel in the criminal case in failing to request the disclosure was significant. It demonstrated
both a failure to request disclosure and to make an objection where disclosure is not provided. It
also supported an inference that the failure to take any steps despite knowledge of the non-
disclosed information supported a conclusion that the information was not relevant to the
criminal proceeding.*®

[31] Several additional factors remain to be determined through subsequent litigation. These
include:

a. the applicable test and availability of Charter damages to the actions of other
state actors and regulators,

b. the effectiveness of the test articulated in Henry in striking the balance between
providing an effective and flexible remedy and the “good governance” concerns
identified by the Court,

%3 Ibid at paras 370-373.

% Hyra v Manitoba 2015 MBCA 55 [Hyra].
% Ibid at paras 5-6.

% |bid at paras 9-12.

57 Ibid at paras 35-9.

%8 |bid at paras 40-46.
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c. whether the increased emphasis on the availability of constitutional damages will
shift litigation from the higher threshold required for malicious prosecution to
lower thresholds applicable to disclosure and potentially other Charter breaches?

CONCLUSION

[32] The working group recommends that the law with respect to costs and civil Charter
damages continue to be monitored for these and other developments. Further, the group
recommends that the Civil Section be formally invited to participate in this ongoing work.

[12]



